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Re: District of Columbia Uniform Disclaimer
of Property Interests Act of 1987

Dear Ms. Rolark:

As members of the Steering Committee of the Estates,
Trusts and Probate Law Section of the District of Columbia
Bar, we are writing to express our support for the District of
Columbia Uniform Disclaimer of Property Interests Act of 1987,
which has been introduced before the Council.l As you know,
the District of Columbia Code currently contains a very short
provision pertaining to disclaimers (D.C. Code § 20-1101).
The Uniform Act is more comprehensive and, if enacted, would
go far towards answering many currently unanswered questions
in the District of Columbia regarding disclaimers. For
example, the Uniform Act, unlike the current statutory provi-
sion, would address disclaimers of non-probate property, such
as insurance proceeds, pension benefits, etc., and would
clarify the effect of a spendthrift provision in the governing
instrument.

Although we enthusiastically endorse adoption of the
Uniform Act in general, we recommend that the Council consider
amending the legislation in certain minor respects so as to
make it more complete and consistent with existing law.
Specifically, we are concerned that the legislation does not:

(1) Specifically provide for disclaimers by per-
sonal representatives of deceased persons;

1/ The views expressed herein represent only those of
the Estates, Trusts and Probate Law Section of the District of
Columbia Bar and not those of the D.C. Bar or of its Board of
Governors.
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(2) Spell out the appropriate procedures where a
disclaimer is to be made on behalf of an incapacitated or
deceased person;

(3) Require, as under current law, that the dis-
claimer be filed with the Register of Wills; or

(4) Provide, as current law does, that the
creditors of the disclaimant will have no interest in the dis-
claimed property.

A more detailed description of our proposed changes
is attached for your consideration.

With respect to disclaimers on behalf of incapaci-
tated or protected persons (section 2 of the bill), we note
that section 21-2055(c) of the District of Columbia Guardian-
ship, Protective Proceedings, and Durable Power of Attorney
Act of 1986 authorizes the court, under certain conditions, to
"exercise or direct the exercise” of certain powers, including
a renunciation or disclaimer of interests. We strongly recom-
mend that the procedures for disclaimers on behalf of incapa-
citated persons be consistent under the two acts. The Council
may therefore wish simply to reference the relevant provision
in the Guardianship Act, rather than include a new separate
provision in the Disclaimer Act. '

Please let us know if we can be of assistance to you
or the Council.

Thank you for your consideration.

Sincerely,

Carol A. Rhees
Martin J. McNamara
Thomas J. Cholis
Thomas J. Egan
Lloyd Leva Plaine
Henry L. Rucker
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VAN UM
A BILL

IN THE COUNCIL OF TEE DISTRICT OF COLUMBIA

N

Councilmember Wilhelmina J. Rolark introduced the following
bill which was referred to the Committee on

To provide an efficient, expeditious, and certain method by
which the intended recipient of property of any kind,
by testamentary or inter vivos transfer, may disclaim
all or part of the intended recipient's interest in
such property.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA,
That this act may be cited as the "District of Columbia
Uniform Disclaimer of Property Interests Act of 1987",

Sec. 2. Right to Disclaim Interest in Proverty.

a . deceased

() A person, or the representative of

Preetected person, te whom any Property or interest therein

devolves, by whatever means, may disclaim it in whole or in

-

plkc)
14

18

2ol

27

31
32
g3



INSERT 1:

(b) A personal fepresentative may make a disclaimer
on behalf of his decedent without court authorization if the
will of the decedent so authorizes him. In the absence of
such authorization in a will, a personal representative may make
a disclaimer on behalf of his decedent if the Probate Division
of the Superior Court of the District of Columbia authorizes
the disclaimer after finding that it is advisable and will not
materially prejudice the rights of the decedent's heirs or

beneficiaries.



" part by delivering a written disclaimer under this act. The

right to disclaim exists notwithstanding any limitation on

the interest of the disclaimant in the nature of a q,
1, - o
Trsv¥ spendthrift provision or similar restriction. sﬁr
\— , D")
Sec. 3. Time of Disclaimer--Delivervy. ’L

(a) Except as provided in subsectior/:.": (c)[ if the
property or interest has devolved to the disclaimant under a
testamentary instrument or by the laws of intestacy, the
disclaimer shall be delivered, as to a present interest, not
later than 9 months after the death of the deceased owner or
deceased donee of a power of appointment and, as to a future
interest, not later than 9 months after the event
determining that the taker of the property or interest has
become finally ascertained and the taker's interest is
indefeasibly vested. The disclaimer shall be delivered in
person or mailed by registered or certified mail to ég¥5
personal representative, or other fiduciary, of the decedent

ov, \f none
or the donee of the powerv(to the holder of the legal title
to which the interest relates, or to the perscon entitled to
the property or interest in the event of disclaimer. A copy

, shall _ with “the ster of  Wills.
of the disclaimer wmay be filed dna
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(b) Except as provided in subsecticns (c), if the
property or interest has devolved to the discgaimant under a
nontestamentary instrument or contract, the disclaimer shall
be delivered, as to a present interest, not later than 9

montlls after the effective date of the nontestamentary

instsument or contract and, as to future interest, not later
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INSERT 2:

(¢) In the case of property or an interest in property
devolving to a minor, the time for making a disclaimer as
specified in gubsections (a) and (b) shall in no event expire
sooner than 9 months after the day on which such person attains

age 21.



than 9 months after the event determining that the taker of

the property or interest has become finally ascertained and

the taker's interest indefeasibly vested. If the person

entitled to disclaim does not have actual knowledge of the

existence of the interest, the disclaimer shall be delivered

not later than 9 months after he has actual knowledge of the

existence of the interest. The effective date of a

revocable instrument or contract is the date on which the

maker no longer has power to revoke it or to transfer to the

maker or another the entire legal and equitable ownership of

the interest. The disclaimer shall be delivered in person

or mailed by registered or certified mail to the person who

has legal title to or posse.ssion of the interest disclaimed.
Trsert (’) In any ca;\:‘,i“‘a‘m o:’tr ‘r:sf;;; ir“e“;t?:g«t: ;‘rtt‘.‘;::';s%)":{:,;\

in the disclaimant made after December 31, 1978, a-n-d—_se-bg-eet :
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Cocde of lgﬂw disclaimer intghded as a
n within the maaning of sachon SIS
qualified disclaimerAm&r must specifically so state

and must be delivered not later than S months after the
later of the date the transfer is made or the day on which
the person disclaiming attains age 21. Failure {p stode Hut a disclaimer

is i d as o qualitied disclaimer sholl not render an otherwise qualified
(A) A su%tviving joint tenant or tenant by the disclal mer

\neffachve.
entireties may disclaim as a separate interest any proper<:
or interest therein devolving to the tenant by right of
survivorship. A surviving joint tenant or tenant by the
entireties may disclaim the entire interest in any property

' or interest therein that is the subject of a joint tenancy

or tenancy by the entireties devolving to the tenant, if the

DO N BN e S S e e
NHPOVOYNOLEALINHOWVOIOWU WM

[NS I 3N N V)
npw

26
2
28
29
30
ch
32
33
34
35
36
37
38
39
40
41
42
43
a4

45
46
47
48
49
50
31
52
53
sS4
§5



jeint tenancy or tenancy by the entireties was created by
act of a deceased joint tenant or tenant by the entireties
and the survivor did not join in creating the joint tenancy
or tenancy by the entireties.

(é) If real property or an interest therein is
: shall
disclaimed, a copy of the disclaimer may be recorded in the
office of the Recorder of Deeds/o" othar ofkaat Keeper of lard vecords
' whire Hea ‘oropui'y is locotad.

Sec. &. Form of Disclaimer.

The disclaimer shall (1) describe the property or
interest disclaimed, (2) declare the disclaimer and extent
thereof, and (3) be signed by the disclaimant.

Sec. 5. Effect of Disclaimer.

(a) If the property or interest devolved to a
disclaimant under a testamentary instrument or under the
laws of intestacy and the deceased owner or donee of a power
of appointment has not provided for another disposition, it
devolves as if the disclaimant had predeceased the decedent
or, if the disclaimant was designated to take under a power
of appointment exercised by a testamentary instrument, as if
tre disclaimant had predeceased the donee of the power. Any
future interest that takes effect in possession or enjoyment
after the termination of the estate or interest disclaimed
takes effect as if the disclaimant had died before the event
determining that the taker of the property or interest had
become finally ascertained and the taker's interest is
indefeasibly vested. A disclaimer relates back for all
Furposes to the date cf death of the decedent, or of the

dcnee of the power, or the determinative event, as the case
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may be.

(B) If the progerty or interest devolved to a
disclaimant under a nontestamentary instrument or contracs
and the instrument or contract does not provide for ancther
disposition, (1) it devolves as if the discl aimant had died
befcre the effective date of the instrument or csnt:acﬁ; and
(2) a future interest that takes effect in possession or
enjoyment at or after the termination of the disclaimed
intsrest takes effect as if the disclaimant had died kefgre
the event determining that the taker of the prorerty or
interest had become finally ascertained and the tzker's
intarest indefeasibly vested. A disclaimer relatas back for
all purposes to the effective date of the instrument or
contract or the date of the determinative event, as the case

may be.

(c¢) The disclaimer or the wri ten waiver of the ri
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€o disclaim is binding uron the disclaiman= or cerson
walving and all Ferszons claiming throuch or under the

disclaimant.

(d) Creditors of Wd.tsda.una;d- hove. no \nberesk oo ‘Hu_vasluf\y disclaimaed. |
Sec. 62 Waiver and Bar.
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Fledge, or transfer of the proverty or interest, or a

conTract therefor, (2) a written waiver of the richt t
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disclaim, (3) an acceptance of the property or interest cr a
berefit thereunder, or (4) a sale of the proper<y or
interest uncder judicial sale mace Fefore the cdisclaimer is
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Sec. 7. Remedv Not Exclusive.

This act does not abridge the right of a perscn to
waive, release, disclaim, or rencunce pProrerty or an
interest therein under any other statute.

Sec. 8. Apvlicaticn.

An interest in Property that exists on the effaczive
date of this act as to which, if a4 present interest
time for delivering a disclaimer under this ac%t has nct
expired or, if a futurs interest, the interest has not
bEecome indefeasibly vested or the taker finally ascertained,
may be disclaimed within 9 months after the effactive date

of this act.

Sec. 9. Uniformity of Avvlication and Construc+xion.

This act shall ke arplied and construed to effactuats
its general purpose to make uniform the law with raspect to
e subject of this ac+ among states enacting it.

Sec. 10. Rereal.

Section 20-1101 of title 20 o

",

e Districzs of CS himisis

fu

Cede is repealed.

Sec. 11. Sevarzbili+t-,

If any precvision of this ac= or its applicaticn to anvy

Ferson in circumstances is held invalid, the invalidi=v dces

acrlication, and to this end the provisions of this act are

severable.
Sec. 12. Effective Data.
This act shall take efface after a 30-cav rericd of
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Congressional review :ollowinq approval by the Mayor (or in
the event of veto by the Mayor, action by the Council of the
District of Columbia to override the veto) as provided in
section €602(c)(1l) of the District of Columbia
Self-Government and Governmental Reorganization Act,
approved December 24, 1973 (87 Stat. 813; D.C. Code, sec.
1-233(c)(1)).
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