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DISTRICT OF
The Honorable Eric T. Washington COURT OF :EPPElﬂ,g'A
Chief Judge e

District of Columbia Court of Appeals
Historic Courthouse

430 E Street, N.W.

Washington, D.C. 20001

Re: Transmittal of Proposed Rule XIV of the District of Columbia Court of
Appeals Rules Governing the Bar

Dear Chief Judge Washington:

On behalf of the District of Columbia Bar, I am pleased to transmit to you for the
Court’s consideration a proposed new Rule XIV (the “Rule”) of the District of Columbia
Court of Appeals Rules Governing the Bar. This recommendation to the Court was
approved by the Board of Governors at its meeting on June 15, 2011.

As proposed, Rule XIV would establish the authority of the District of Columbia
Bar Foundation (“Bar Foundation™) to develop a plan, subject to the review and approval
by the D.C. Bar’s Board of Governors, under which the Bar Foundation may
periodically request that lawyers and law firms certify to the Bar Foundatlon their
participation in the D.C. Interest on Lawyers Trust Account (IOLTA) program. ' Under
proposed Rule XIV, a lawyer or law firm would be expected to respond in good faith to
such a request from the Bar Foundation. The Bar Foundation anticipates that the
information gathered through IOLTA certification will assist it in tracking the accuracy
of IOLTA interest remitted to it by banks, thus maximizing IOLTA revenues to be used
for its access to justice initiatives.

1 JOLTA funds are client funds that are nominal in amount, or to be held for a short period of time, in a
single pooled client trust account, commonly known as an IOLTA account. The interest produced by such
an account, which would amount to a small sum for each individual client, is distributed to the D.C. Bar
Foundation, which in turn distributes a predominant amount of the interest revenue collected to legal
services providers to help address the unmet legal needs of residents and families in the District.
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Summary and Purposes of Proposed Rule X1V of the Rules Governing the Bar

Proposed Rule XIV of the D.C. Court of Appeals Rules Governing the Bar is as follows.

The D.C. Bar Foundation (Bar Foundation) administers the District of Columbia
Court of Appeals’ IOLTA program (D.C. IOLTA program). Consistent with its
fundamental function of maximizing and collecting the interest revenue generated
by D.C. IOLTA accounts, the Bar Foundation may periodically request lawyers
and law firms to certify to the Bar Foundation their participation in the D.C.
IOLTA program. A lawyer or law firm is expected to respond in good faith to
such a request.

If the Bar Foundation decides to administer an IOLTA certification program for
lawyers and law firms, it shall develop a plan for the form and manner of such
certification program (the “Plan”). The Plan, and any subsequent changes
recommended thereto, shall be subject to review and approval by the District of
Columbia Bar’s Board of Governors. The Bar Foundation shall, at least once
annually, submit a report about its certification program activities to the District
of Columbia Court of Appeals and District of Columbia Bar Board of Governors.>

Under the proposed Rule, Bar members would be given clear notice that the D.C. Bar
Foundation has the express authority to conduct a certification plan — authority that is not
currently articulated in the IOLTA rules.* The Rule also would provide notice to members that
the D.C. Bar has reviewed and approved any IOLTA certification plan (and any subsequent
changes) developed by the Bar Foundation. The proposed Rule would thus authorize the Bar
Foundation to conduct an IOLTA certification plan, if it so desires, while maintaining the
responsibility and authority of the Bar to approve the form and manner of a plan designed to
collect information about the compliance of Bar members with a Rule of Professional Conduct
adopted by the Court of Appeals.

The proposed Rule results from a review by the District of Columbia Bar
Regulations/Rules/Board  Procedures Committee (“Regulations/Rules Committee” or
“Committee”)" of whether and how the Bar Foundation, pursuant to the revised IOLTA Rules®

2 Certification of compliance with, or exemption from, the IOLTA rules in various forms is used in the 42

jurisdictions that have mandatory IOLTA programs. Some jurisdictions request that members certify that they are in
compliance with that jurisdiction’s client trust account rules, of which IOLTA accounts are a subset.

¥ Although Section 20 of Rule XI describes the interaction between the Bar Foundation and financial institutions
and requires the Bar Foundation to respond to inquiries from members about the information that it has collected
about their IOLTA accounts, it is silent on whether the Bar Foundation may initiate IOLTA communications to
lawyers and law firms. Rule XI, Section 20(g) and (h), attached as Exhibit A.

* This is a standing committee established by the Board of Governors in July 1999 to review the Bar’s Rules, By-
laws and procedures, and to propose changes as needed.
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would have the authority to monitor® participation by D.C. Bar members in the D.C. IOLTA
program.” After 17 months of study and analysis, the Committee issued a report proposing a
monitoring rule. During the public comment period on the proposed rule, representatives of the
Bar Foundation, the Committee, and D.C. Bar leadership met to attempt to address the Bar
Foundation’s two principal concerns about the Committee’s proposed rule: (i) the implication,
from the use of the word “monitoring,” that the Bar Foundation would be precluded from
conducting an appropriate certification program, and (ii) approval of a monitoring or certification
program by the Bar Board of Governors.

Ultimately, the Board of Governors agreed to modify the Committee’s recommendation
and to use the term “certification” instead of “monitoring” in the proposed Rule, after the Bar
Foundation agreed that it would not pursue a certification program as part of the D.C. Bar dues
collection process, consistent with the recommendation of the Committee that such a procedure
not be used in this jurisdiction.

This letter summarizes the work of the Committee, the Bar Foundation and the Board of
Governors that resulted in proposed Rule XIV. Details about the Committee’s work are
provided in its final report of June 29, 2011, attached. A summary about the Bar Foundation’s
initial IOLTA certification proposal and its subsequent monitoring proposal is included in the
Committege’s report and in a September 16, 2009, transmittal letter to the Court of IOLTA Rules
revisions.

> On March 22, 2010, the D.C. Court of Appeals issued amendments to the Rules Governing IOLTA. The essence
of the revisions was to change the existing D.C. IOLTA program to a mandatory, from a mandatory/opt-out
program, and requires that banks that wish to qualify as “Approved Depositories” provide interest rate
comparability.

The revised IOLTA rules exempt a member from participating in the D.C. IOLTA program if the member is
otherwise compliant with the contrary mandates of a tribunal; or when the member is fully participating in, and
compliant with, the trust accounting rules and the IOLTA program of the jurisdiction in which the member is
licensed and principally practices. The amendments, which revised Rule 1.15 of the D.C. Rules of Professional
Conduct and added a new Section 20 of Rule XI of the D.C. Court of Appeals Governing the Bar, took effect on
August 1, 2010. D.C. Court of Appeals Order, March 22, 2010, attached as Exhibit B.

® In 2009, in response to concerns raised by Bar headquarters staff about an IOLTA certification program

conducted in conjunction with collection of mandatory D.C. Bar dues, the Bar Foundation withdrew its IOLTA
certification proposal to the Board of Governors and instead submitted an IOLTA monitoring proposal to the Board.
As a result, the charge to the Regulations/Rules/Board Procedures Committee uses the term “monitoring,” and the
Committee likewise uses that term in its report and proposed rule. In appearing before the Regulations/Rules
Committee, the Bar Foundation recommended that the process be referenced as “certification” because it is the
nomenclature that is generally recognized in IOLTA administration.

" D.C. Bar Board of Governors Charge to Regulations/Rules/Board Procedures Committee, IOLTA Monitoring

(October 6, 2009), attached as Exhibit C.

8 D.C. Bar Regulations/Rules/Board Procedures Committee, “Final Report on IOLTA” (“Regulations/Rules

Committee Report™), at 3-7 (June 28, 2011); Letter from Kim Michele Keenan, President, District of Columbia Bar
to the Honorable Eric T. Washington, Chief Judge, D.C. Court of Appeals, at 9-11 (Sept. 16, 2009), attached as
Exhibit D.
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Background and History of the Bar Foundation’s IOLTA Certification Proposal

In 2007, the Bar Foundation proposed to the Bar that the IOLTA rules be revised to make
participation in the D.C. IOLTA program mandatory, and to require that a banking institution
seeking to open and maintain client trust accounts must provide certain interest rates on IOLTA
accounts (“rate comparability”). The primary purpose of the revisions was to increase interest
revenue derived from D.C. IOLTA accounts.

The Bar Foundation’s 2007 proposal also included an additional amendment to the D.C.
Rules of Professional Conduct in which lawyers would be required to advise the Bar Foundation
of the opening and closing of D.C. IOLTA accounts, and also periodically to certify their
compliance with, or exemption from, the IOLTA requirements. Noncompliance with the
reporting and certification requirements would have been treated as a disciplinary violation.

The Foundation’s 2007 proposal for a new Rule 1.20(j) stated:

Every lawyer admitted to practice in the District of Columbia shall, personally or
through the law firm with which the lawyer is associated, certify periodically, in a
form and manner approved by the District of Columbia Bar, that all IOLTA-
eligible funds are held in one or more IOLTA accounts or that the lawyer or law
firm is exempt because the lawyer or the law firm does not hold IOLTA-eligible
funds.® (Emphasis added.)

At the request of the Board of Governors, the Bar’s Rules of Professional Conduct
Review Committee (“Rules Review Committee”) then conducted a study and analysis of the Bar
Foundation’s proposal. Because the Rules Review Committee was not asked to consider the
specific “form and manner” of the certification requirement, it did not analyze this part of the
Foundation’s proposal and did not take a position on it. Thus, the Rules Review Committee’s
report and recommendations simply included the Bar Foundation’s proposal as an amendment to
Rule 1.15.

In its written comment, the Board on Professional Responsibility (BPR) commented that
non-compliance with the IOLTA certification provisions should not subject a member to
disciplinary suspension, but instead recommended enforcement through administrative
suspension. The Office of Bar Counsel (OBC) submitted a separate comment in which it
concurred with the comments of the BPR.2® Bar headquarters staff took the position that non-

° The 2007 proposal also included a new Rule 1.20(i) which stated that, “Lawyers or law firms shall advise the
Foundation of the establishment and closing of an account for IOLTA-eligible funds. Such notice shall be given in a
form and manner prescribed by the Foundation.”

10 Certification of one’s participation in, or exemption from the D.C. IOLTA program is separate and distinct from
the ethical requirements under D.C. Rule of Professional Conduct 1.15, to maintain client trust funds and IOLTA
funds properly. A violation of Rule 1.15 could potentially lead to disciplinary consequences.
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compliance with a certification requirement should not result in either disciplinary or
administrative suspension.**

Over the course of several Board meetings during 2009, the Board of Governors
considered the Bar Foundation’s proposal.’” On September 8, 2009, the Board of Governors
approved proposed revisions to the IOLTA rules to be submitted to the Court of Appeals, but
voted to reserve the transmittal to the Court of any proposed amendments about the monitoring
of D.C. lawyers’ participation in the D.C. IOLTA program — pending the outcome of further
study by the Bar’s Regulations/Rules/Board Procedures Committee. The Board communicated
its action in its letter to the Court of September 16, 2009, which transmitted the proposed
revisions to the IOLTA Rules to the Court. On March 22, 2010, the Court adopted the Board’s
recommendations for revisions to the IOLTA rules, which became effective on August 1, 2010.

The Work of the Regulations/Rules /Board Procedures Committee

In examining the necessity of an IOLTA monitoring or certification program, the
Regulations/Rules Committee’s goals were to make recommendations that would: (1) identify
those segments of the Bar membership most likely to be required to establish and maintain
IOLTA accounts due to their practice areas and settings; (2) continue to ensure the education of
Bar members about how to comply with the IOLTA rules, including how to notify the Bar
Foundation of their IOLTA account information, and the importance of such actions so the Bar
Foundation can effectively monitor the accuracy of the interest being provide by banks and thus
maximize revenues from IOLTA for the Bar Foundation; (3) ensure that any recommended
monitoring/certification practices are clear, fair, legally defensible, and compatible with other
D.C. Bar and Court programs (e.g., Pro Bono program, Bar sections); (4) avoid anything that
would interfere with the timely return of Bar member dues and possibly increase the number of
members subject to administrative suspension for non-payment; and (5) ensure the orderly
development of guidelines for the administration of IOLTA by the Bar Foundation.

1 Comment of the Board on Professional Responsibility, (April 6, 2009) attached as Exhibit E; Concurring

comment of the Office of Bar Counsel, (April 6, 2009) attached as Exhibit F; and D.C. Bar Headquarters staff
memorandum to D.C. Bar Board of Governors, (June 8, 2009) attached as Exhibit G.

12" At the June 9, 2009, meeting of the Board of Governors, the Bar Foundation withdrew its certification proposal.
It subsequently proposed an IOLTA monitoring provision and notice to Bar members in a Comment to Rule of
Professional Conduct 1.15 and Section 20(h) of Rule XI, respectively. At its meeting of July 21, 2009, the Board
approved in principle provisions that would provide notice to Bar members that the Bar Foundation may monitor
Bar members’ participation in IOLTA. In written comments of July 30, 2009, the BPR raised several questions and
concerns about the proposal. Among other things, the BPR commented that including the authority of the Bar
Foundation to monitor lawyers’ participation in the IOLTA program in Rule XI implies that the Bar Foundation is
part of the disciplinary system and that a failure to provide information in response to an inquiry from the Bar
Foundation may be grounds for discipline. The BPR recommended that, to avoid this interpretation, a new Court
Rule be created to address the Bar Foundation’s role in IOLTA monitoring. Minutes of the Board of Governors
meeting, (selection) (July 21, 2009), attached as Exhibit H; and Comment from the Board on Professional
Responsibility to Kim Michele Keenan (July 30, 2009), attached as Exhibit I.
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The Regulations/Rules Committee received briefings from the President and the
Executive Director of the Bar Foundation, and the Executive Attorney of the Board on
Professional Responsibility and the Bar Counsel; held telephone conferences with the
Executive Director of the Florida Bar Foundation and the Executive Director of the Texas Equal
Access to Justice Foundation, and gathered information from the bar executives of the Texas and
Florida state bars."* The Committee also conferred with the Executive Director of the D.C. Bar
Pro Bono Program and the Pro Bono Program’s fundraising consultant. It also considered
IOLTA certification programs in other jurisdictions. The Committee also reviewed the Bar’s
dues collection process, which has been streamlined as a result of recommendations previously
made by the Committee. Bar staff briefed the Committee about the “Member IOLTA Rules
Education Campaign” that was underway to educate members about the changes in the IOLTA
rules. Lastly, the Committee analyzed data from the Bar about the number of members in the
Washington, D.C. metropolitan area who would likely be required under the IOLTA rules to
maintain IOLTA accounts.”

In response to recommendations from the Bar Foundation, the Committee considered in
detail certification on or associated with the D.C. Bar’s annual dues statement. The Committee
concluded that mandatory membership-wide certification connected to the Bar’s annual dues
collection form was not desirable for a variety of reasons described in the report.*

New Court Rule Proposed by the Requlations/Rules Committee

The Regulations/Rules Committee proposed a new Court Rule authorizing the Bar
Foundation to monitor lawyers’ or law firms’ participation in the D.C. IOLTA program. The
Committee’s proposed Rule provided that, if the Bar Foundation decided to engage in a

3 During their meeting with the Committee, the BPR and the OBC reiterated their view that a failure to certify
should not result in disciplinary investigation or action by the OBC and that, therefore, any provisions on
certification or monitoring should be outside the scope of Rule XI, Disciplinary Proceedings.

" The Regulations/Rules Committee looked to Texas and Florida because they are two jurisdictions with unified
bars with membership sizes similar to that of the D.C. Bar.

1 Membership data from the D.C. area showed that approximately 13,000 lawyers in the Washington, D.C.
metropolitan area -- about 14 percent of the total membership — could be subject to mandatory IOLTA requirements.
This figure does not include the approximately 15,000 attorneys who work for the 100 largest firms in the area
and/or are employees of firms that participate in the Bar’s firm billing program and who likely have administrators
who manage the IOLTA requirements for the lawyers in their firms.

16 One Committee member disagreed with this conclusion and filed a separate statement to the Board of Governors,
which is included as Appendix 23 to the Regulations/Rules Committee report. The member proposed that
certification be accomplished by the insertion of a statement on the annual dues statement that, by paying the annual
dues, the member certifies that he or she has (1) read the rules pertaining to mandatory IOLTA; and (2) is in
compliance with those rules. The Committee considered this proposal, but decided against it for reasons detailed in
its report.
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monitoring program, it should be required to develop a plan subject to review and approval by
the Board of Governors; any subsequent changes would also be subject to approval by the Board.

In agreeing that the authority of the Bar Foundation to develop a monitoring plan should
be included in a new Court rule governing the Bar, the Committee noted that the Rule would
provide notice to members and clear authority for the Bar Foundation to conduct activities to
monitor their participation in the D.C. IOLTA program, and would set out the respective roles
and responsibilities of the Bar Foundation and the D.C. Bar in a monitoring plan.

In recommending a new Court rule governing monitoring activities (as opposed to
inclusion of such a rule in the Rules of Professional Conduct or in Rule XI of the Rules
Governing the Bar), the Committee agreed with the recommendation of the Board on
Professional Responsibility that there should not be a disciplinary component to IOLTA
monitoring.

The Committee also concluded that it was inadvisable to include specific details of a
monitoring plan in the Court rule because any subsequent changes in the plan would necessitate
amendments to the Rule, which would place burdens on the Bar Foundation and lead to delay in
implementation. Under the proposed rule, changes to the plan would need to be approved only
by the Board of Governors.

Public Comments on the Proposals of the Rules/Regulations Committee

The Bar published the Regulations/Rules Committee’s draft report and proposed Rule for
public comment from March 25 through April 25, 2011. Copies of the report were also made
available to members and staff of the Board on Professional Responsibility and the Office of Bar
Counsel. At the request of the Bar Foundation, the comment period was extended to May 17.
The Bar received three written comments, which the Bar made available to the Bar Foundation.
Because of ongoing discussion about the proposed Rule between leaders of the Bar and of the
Bar Foundation, the Bar’s leadership further extended the period for the Foundation to
comment.'’

Board on Professional Responsibility and the Office of Bar Counsel Comment

In their April 25, 2011, comment, the BPR and the OBC observed that:

Under the Rules of the Court of Appeals Governing the Bar, the D.C. Bar’s
regulatory authority over attorney conduct is limited to the enforcement of
compliance with the administrative requirements of Bar membership,

" Comment and rule proposal from the Bar Foundation to the D.C. Bar Board of Governors (June 9, 2011), attached
as Exhibit J.
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through administrative suspension. See D.C. Bar R. I, [sec.] 2(3). The
statement in the Committee report, however, is susceptible to a broader
interpretation. It suggests that the D.C. Bar’s core functions include
“regulating the conduct of [ ] members on the rules.” Report at 24. As such,
the statement is inconsistent with D.C. Bar R. XI, which delegates the core
function of attorney regulation to the Board on Professional Responsibility,
which was established as an independent arm of the Court.*

It is, of course, true that the disciplinary system regulates attorneys. Discipline, however,
is not the exclusive means through which members of the D.C. Bar are regulated. Both
nationally and in the District of Columbia, it has long been recognized that attorney regulation
systems must be multi-faceted in order to protect the public, improve attorney competence and
resolve disputes between attorneys and their clients.*

As a result of rules adopted by the Court of Appeals and programs established by the
Bar’s Board of Governors, the attorney regulation system in the District of Columbia currently
includes — in addition to the disciplinary system -- programs on rules education; a mandatory
course for new and other covered members; recommendations on changes in ethical rules and
rules governing the Bar; rules interpretation and legal ethics advice; a client restitution fund,;
mandatory arbitration of fee disputes and mediation of fee disputes; practice management
assistance to lawyers; and counseling of attorneys, judges and law students with substance abuse,
mental health and other problems that adversely affect their ability to practice their profession.
All of these programs, except the disciplinary system, are managed by the Bar’s headquarters
and overseen by the Board of Governors.?

Texas Access to Justice Foundation and Florida Bar Foundation

In light of comments received from the Texas Access to Justice Foundation (Texas ATJ)
and the Florida Bar Foundation, factual corrections were made to the draft report. These
clarifications did not have any impact on the Committee’s recommendations and conclusions.

18 etter from the Board on Professional Responsibility and the Office of Bar Counsel to Ronald S. Flagg,
President, District of Columbia Bar at 2 (Apr. 25, 2011) attached as Exhibit K.

¥ E.g. The ABA Commission on Evaluation of Disciplinary Enforcement (McKay Commission), “Lawyer

Regulation for a New Century” xv, xvi (Feb. 2, 1992); Disciplinary System Review Committee (DSR Committee),
“Report to the Board of Governors of the District of Columbia Bar on Changes in the Disciplinary System” 31, 40
(Feb. 1993).

2 Although the trustees of the Clients’ Security Fund are appointed by the D.C. Court of Appeals, the management
and operations of the Fund are overseen by the Board of Governors.
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Discussions between the Bar’s Leadership and the Bar Foundation

As noted above, following the issuance of the Committee’s draft report, the Bar
Foundation raised two principal concerns: (i) the implication, from the use of the word
“monitoring,” that the Bar Foundation would be precluded from conducting an appropriate
certification program, and (ii) approval of a monitoring or certification program by the Bar
Board of Governors. In an effort to narrow the differences on these issues, the leaderships of the
D.C. Bar Foundation and the D.C. Bar held numerous telephone conferences and met on May 17,
2011. At that meeting, the leaders discussed potential certification programs that would not be
undertaken in conjunction with the D.C. Bar’s collection of mandatory dues.

The next day, May 18, 2011, the Bar’s leadership provided the Foundation with a draft
rule that reflected some of the changes to the Regulations/Rules Committee’s proposed Rule
recommended by the Foundation. The principal change was to substitute the concept of
certification for the Committee’s concept of monitoring.

The Bar leadership used this May 18 draft in subsequent discussions with the Foundation
and ultimately presented this draft to the Bar’s Board of the Governors for its consideration.

Comment and Rule Proposal by the Bar Foundation

On June 9, 2011, the Bar Foundation transmitted its comments on the Regulations/Rules
Committee’s report (as modified by the discussions between the Bar Foundation and D.C. Bar
leadership subsequent to the report), and proposed a new Rule of the D.C. Court of Appeals
Governing the Bar. The text of the Foundation’s proposed new rule was:

The DC Bar Foundation (Bar Foundation) administers the District of Columbia
Court of Appeals’ IOLTA program (DC IOLTA program) The Bar Foundation
shall report annually to the District of Columbia Court of Appeals on its
administration of the DC IOLTA program.

The Foundation also submitted a new proposed comment to Rule of Professional Conduct 1.15:

Lawyers may be requested to periodically certify or report on their compliance
with the DC IOLTA program.

With the issue about the use of the term “certification” having been resolved, the Bar
Foundation’s comments focused on the issue of approval of any certification Plan by the D.C.
Bar Board of Governors. The Bar Foundation’s comments had two principal points: first, that
the proposed rule recommended by the Committee (as amended after discussions with the
Foundation) would “compromise[e] the independence of the Foundation;” and second, that
approval by the D.C. Bar of an IOLTA certification plan by the Bar Foundation was unnecessary
and ill-advised because the administration of an IOLTA certification program did not constitute



The Honorable Eric T. Washington
June 29, 2011
Page 10

regulation of Bar members, but instead a continuation of the Foundation’s implementation of the
IOLTA program, functions that the Foundation has been performing since 1985.

Deliberations and Action of the D.C. Bar Board of Governors

Over the course of several meetings, the Board of Governors considered proposals for
new rules governing monitoring of, or certification by, Bar members on their compliance with
the new IOLTA rules. At its meeting on April 12, 2011, the Board received the March 25, 2011,
report and recommendations of the Regulations/Rules Committee for a rule authorizing the
Foundation to monitor members’ participation in the IOLTA program. At that meeting, Bar
Foundation leaders also briefly addressed the Board of Governors. On May 10, 2011, the Bar’s
leadership briefed the Board of Governors on the comment process and the status of ongoing
discussions with the Bar Foundation.

At the Board’s June 15, 2011, meeting, several Bar Foundation leaders made
presentations and then answered questions from the Board. At that meeting, the Board
considered three proposals for new rules:

mThe Rules/Regulations Committee’s proposal, under which the Foundation could
“periodically monitor a lawyer’s or law firm’s participation in the D.C. IOLTA program;”

mThe Bar leadership’s proposal, under which the Foundation could “periodically request
lawyers and law firms to certify to the Bar Foundation their participation in the D.C.
IOLTA program;” and.

mThe Bar Foundation’s proposal, under which the Foundation “administers the District of
Columbia Court of Appeals’ IOLTA program (DC IOLTA program)” and “Lawyers may
be requested to periodically certify or report on their compliance...”

In considering these alternatives, the Board was particularly sensitive to the potential impact of
any rule on solo and small firm practitioners, who are most affected by any regulatory
requirement related to the IOLTA rules. Because members who practice in these settings are the
least likely to have resources in place to educate and inform themselves about steps for
compliance, the Board wanted to ensure that any rule approved by the Board and proposed to the
Court would not be unduly administratively burdensome, nor present a trap for the unwary.

After extensive discussion, the Board of Governors unanimously approved the rule proposed
by the Bar’s leadership as a new Rule XIV of the Rules Governing the Bar:

The D.C. Bar Foundation (Bar Foundation) administers the District of Columbia
Court of Appeals’ IOLTA program (D.C. IOLTA program). Consistent with its
fundamental function of maximizing and collecting the interest revenue generated
by D.C. IOLTA accounts, the Bar Foundation may periodically request lawyers
and law firms to certify to the Bar Foundation their participation in the D.C.
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IOLTA program. A lawyer or law firm is expected to respond in good faith to
such a request.

If the Bar Foundation decides to administer an IOLTA certification program for
lawyers and law firms, it shall develop a plan for the form and manner of such
certification program (the “Plan”). The Plan, and any subsequent changes
recommended thereto, shall be subject to review and approval by the District of
Columbia Bar’s Board of Governors. The Bar Foundation shall, at least once
annually, submit a report about its certification program activities to the District
of Columbia Court of Appeals and District of Columbia Bar Board of Governors.

Before approving the proposed Rule, the Board of Governors discussed at length the
arguments advanced by the Foundation about approval by the Board of a certification Plan. The
proposed rule authorizes a Plan to require Bar members to certify whether and how they comply
with a Rule of Professional Conduct. Although such certification is certainly related to the Bar
Foundation’s ongoing administration of IOLTA, requiring members to certify their compliance
with a Rule of Professional Conduct plainly constitutes a regulatory activity — precisely the type
of activity for which the Court of Appeals and D.C. Bar members hold the Bar and its Board of
Governors accountable.?> Accordingly, the Board of Governors believes that any program which
seeks to gather information from Bar members about their compliance with a Rule of
Professional Conduct should be subject to approval by the Bar.? It is worth noting that, when
the Foundation itself initially proposed a certification plan in 2007, the Foundation recognized
this principle, proposing certification “in a form and manner approved by the District of
Columbia Bar.”

2l The Rules Governing the Bar make this clear in stating that one of the Bar’s purposes and obligations is “To
safeguard the proper professional interest of the members of the bar.” Rule |, Section 2 of the Rules Governing the
Bar.

2 In creating the D.C. Bar, the Court of Appeals made regulation of members’ professional conduct one of the

Bar’s core functions. The Bar and its Board of Governors routinely engage in the development of recommended
changes in rules governing the Bar, education of Bar members about the rules, interpretation of the rules, and
answers to members’ questions about the rules.

Good governance principles require that, when regulatory functions are performed, the entity performing that
function be accountable for its regulatory actions and subject to oversight. Accordingly, the delegation of an
attorney regulatory function to an entity that is neither an arm of the Court nor a component of the D.C. Bar should
include a mechanism for assuring that there is ongoing oversight and accountability for actions undertaken in
carrying out the regulatory function.

IOLTA certification is a regulatory function that the Bar proposes to share with the Bar Foundation in this instance
because of the important role that the Bar Foundation plays in administering the D.C. IOLTA program. However,
the Bar cannot abdicate its responsibility for oversight of a new member requirement.
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The Board does not believe that the proposed rule undermines the Foundation’s
independence — independence that both the Board and the Foundation desire.”® The proposed
Rule in no way interferes with the Foundation’s core functions of raising money (including
through solicitation of charitable donations by individuals, law firms and other organizations or
via appropriations from the D.C. government) or of grant-making with the funds the Foundation
raises. Again, the fact that the Foundation itself originally proposed certification “in a form and
manner approved by the District of Columbia Bar” undermines any claim that such approval
impairs the Foundation’s independence.

Nor does the Board believe that the proposed Rule interferes with or changes the
Foundation’s ongoing administration of IOLTA. Simply put, prior to the proposed Rule, the
rules have not required Bar members to certify their compliance with the IOLTA rules. This
would be a new regulatory requirement.

In addition to discussing the Foundation’s comments on the versions of the rules
proposed by the Committee and Bar leadership, the Board also considered the version of the rule
proposed by the Foundation. The Board’s concerns with the Foundation’s proposed rule include:
no provision for approval by the Bar of a certification program imposing regulatory
requirements; placement of the certification requirement in the comments to the Rules of
Professional Conduct, which inappropriately incorporates IOLTA certification within the
disciplinary arena, an outcome that was of concern to the Board on Professional Responsibility,
the Office of Bar Counsel, and also the Committee; the requirement that lawyers periodically
“certify or report their compliance” with no notice to lawyers or any explanation of what, if any,
additional requirements were being imposed by the use of the word “report;” and elimination of
the language that a lawyer or law firm “respond in good faith” to a certification request.

In sum, for the reasons outlined in this letter, the Bar respectfully asks that the Court
consider the attached proposed Court Rule XIV.

Timing of the Implementation of IOLTA Rules

The Bar also respectfully asks that if the Court adopts the Bar’s recommendations, the
Court delay the effective date of the implementation of the new Court rule by at least three
months after the date of the Court’s adoption of the Rule. The delay will allow the Bar and the
Bar Foundation to begin the process of notifying members about the new Rule and the members’
obligations under it.

8 Although the Foundation operates independently from the Bar, the two organizations are related. The Bar created
the Foundation in 1977, and, as pointed out in the Foundation’s Comments, members of the Foundation’s Board of
Directors are appointed by the D.C. Bar’s Board of Governors. Under the Foundation’s Articles of Incorporation,
the Bar’s Board of Governors may, by a two-thirds vote, remove a member of the Foundation’s Board of Directors
or dissolve the Foundation.

# Although comments to the rules do not add ethical obligations, they assist in the interpretation of the ethics rules,
and compliance with the ethics rules is enforced by the disciplinary system.



The Honorable Eric T. Washington
June 29, 2011
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Please let me know if you or other members of the Court have any questions or require
anything further. | can be reached at (202) 736-8171.

Respectfully yours,

fonalfs sy

Ronald S. Flagg

Enclosures

cc: Board of Governors
W. Mark Smith, Esg., President, D.C. Bar Foundation
Katherine L. Garrett, Esg., Executive Director, D.C. Bar Foundation
Members, Regulations/Rules/Board Procedures Committee
Katherine A. Mazzaferri, Esq.
Cynthia D. Hill, Esq.
Carla J. Freudenburg, Esq.
Karen Savransky, Esq.
Rachna Harikrishnan, Esqg.
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Rule XI. Disciplinary Proceedings

Section 20. Approved Depositories for Lawyers’ Trust Accounts and District of Columbia
Interest on Lawyers' Trust Accounts Program

(a) To be listed as an approved depository for lawyers’ trust accounts, a financial institution shall
file an undertaking with the Board on Professional Responsibility (BPR), on a form to be provided by
the board's office, agreeing (1) promptly to report to the Office of Bar Counsel each instance in
which an instrument that would properly be payable if sufficient funds were available has been
presented against a lawyer's or law firm's specially designated account at such institution at a time
when such account contained insufficient funds to pay such instrument, whether or not the
instrument was honored and irrespective of any overdraft privileges that may attach to such
account; and (2) for financial institutions that elect to offer and maintain District of Columbia IOLTA
(DC IOLTA) accounts, to fulfill the requirements of subsections (f) and (9) below. In addition to
undertaking to make the above-specified reports and, for financial institutions that elect to offer and
maintain DC IOLTA accounts, to fulfill the requirements of subsections (f) and (g) below, approved
depositories, wherever they are located, shall alse undertake to respond promptly and fully to
subpoenas from the Office of Bar Counsel that seek a lawyer's or law firm's specially designated
account records, notwithstanding any objections that might be raised based upon the territorial
limits on the effectiveness of such subpoenas or upon the jurisdiction of the District of Columbia
Court of Appeals to enforce them.

Such undertakings shall apply to all branches of the financial institution and shall not be canceled by
the institution except upon thirty (30) days written notice to the Office of Bar Counsel. The failure of
an approved depository to comply with any of its undertakings hereunder shall be grounds for
immediate removal of such institution from the list of BPR- approved depositories.

(b) Reports to Bar Counsel by approved depositories pursuant to paragraph (a) above shall
contain the following information:

(1) In the case of a dishonored instrument, the report shall be identical to the over-draft notice
customarily forwarded to the institution's other regular account holders.

(2) In the case of an instrument that was presented against insufficient funds but was honored,
the report shall identify the depository, the lawyer or law firm maintaining the account, the account
number, the date of presentation for payment and the payment date of the instrument, as well as
the amount of overdraft created thereby.

The report to the Office of Bar Counsel shall be made simuitaneously with, and within the time
period, if any, provided by law for notice of dishonor. If an instrument presented against insufficient
funds was honored, the institution's report shall be mailed to Bar Counsel within five (5) business
days of payment of the instrument.

(c) The establishment of a specially designated account at an approved depository shall be
conclusively deemed to be consent by the lawyer or law firm maintaining such account to that
institution’s furnishing to the Office of Bar Counsel all reports and information required hereunder,
No approved depaository shall incur any liability by virtue of its compliance with the requirements of
this rule, except as might otherwise arise from bad faith, intentional misconduct, or any other acts
by the approved depository or its employees which, unrelated to this rule, would create liability.

(d) The designation of a financial institution as an approved depository pursuant to this rule shall
not be deemed to be a warranty, representation, or guaranty by the District of Columbia Court of
Appeals, the District of Columbia Bar, the District of Columbia Board on Professional Responsibility,
the Office of Bar Counsel, or the District of Columbia Bar Foundation as to the financial soundness,
business practices, or other attributes of such institution. Approval of an institution under this rule
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means only that the institution has undertaken to meet the reporting and other requirements
enumerated in paragraph (a) and (b) above.

(e) Nothing in this rule shall preclude a financial institution from charging a lawyer or law firm for
the reasonabie cost of producing the reports and records required by this rule.

(f) Participation by financial institutions in the DC IOLTA program is voluntary. A financial
institution that elects to offer and maintain DC IOLTA accounts shall fulfili the following
requirements:

(1) The institution shall pay no less on its DC IOLTA accounts than the interest rate or dividend
rate in (A) or (B):

(A) The highest interest rate or dividend rate generally available from the institution to its
non-IOLTA customers when the DC IOLTA account meets or exceeds the same minimum balance or
other eligibility qualifications on its non-IOLTA accounts, if any. In determining the highest interest
rate or dividend rate generally available from the institution to its non-IOLTA customers, an
institution may consider in addition to the balance in the DC IOLTA account, factors customarily
considered by the institution when setting interest rates or dividend rates for its non-IOLTA
customers, provided that such factors do not discriminate between DC IOLTA accounts and non-
IOLTA accounts and that these factors do not include the fact that the account is a DC IOLTA
account.

(i) An institution may offer, and the lawyer or law firm may request, an account that
provides a mechanism for the overnight investment of balances in the DC IOLTA account in an
interest- or dividend-bearing account that is a daily (overnight) financial institution repurchase
agreement or an open—end money—-market fund.

(ii) An institution may choose to pay the higher interest rate or dividend rate on a DC
IOLTA account in lieu of establishing it as a higher rate product.

(B) A "benchmark" rate set periodically by the Foundation that reflects the Foundation’s
estimate of an overall comparability rate for accounts in the DC IOLTA program and that is net of
allowable reasonable fees. When applicable, the Foundation will express the benchmark rate in
relation to the Federal Funds Target Rate.

(2) Nothing in this Rule shall preciude a financial institution from paying a higher interest rate or
dividend on a DC IOLTA account than described in subparagraph (f)(1) above.

(3) Allowable reasonable fees are the only fees and service charges that may be deducted by a
financial institution from interest or dividends earned on a DC IOLTA account. Allowable reasonable
fees may be deducted from interest or dividends on a DC IOLTA account only at the rates and in
accordance with the customary practices of the financial institution for non-IOLTA customers. No
fees or service charges other than allowable reasonable fees may be assessed against the accrued
interest or dividends on a DC IOLTA account. Any fees and service charges other than allowable
reasonable fees shall be the sole responsibility of, and may only be charged to, the lawyer or law
firm maintaining the DC IOLTA account. Allowable reasonable fees in excess of the interest or
dividends earned on one DC IOLTA account for any period shall not be taken from interest or
dividends earned on any other DC IOLTA account or accounts or from the principal of any DC IOLTA
account. Nothing in this rule shall preclude a financial institution from electing to waive any fees and
service charges on a DC IOLTA account.

(g) On forms approved by the Foundation, a financial institution that maintains DC IOLTA
accounts shall:
(1) Remit all interest or dividends, net of allowable reasonable fees, if any, on the average monthly
balance in each DC IOLTA account, or as otherwise computed in accordance with the institution's



standard accounting practice, at least quarterly, to the Foundation. The institution may remit the
interest or dividends on all of its DC IOLTA accounts in a lump sum; however, the institution shall
provide, for each individual DC IOLTA account, to the Foundation the information described in
subparagraph (g)(2), and to the lawyer or law firm the information in subparagraph (g)(3).

(2) Transmit with each remittance to the Foundation a report showing the following information
for each DC IOLTA account: the name of the lawyer or law firm in whose name the account is
registered, the amount of interest or dividends earned, the rate and type of interest or dividend
applied, the amount of any allowable reasonable fees assessed during the remittance period, the
net amount of interest or dividends remitted for the period, the average account balance for the
remittance period, and such other information as is reasonably required by the Foundation.

(3) Transmit to the lawyer or law firm in whose name the account is registered a periodic account
statement in accordance with normal procedures for reporting to depositors.

(h) The Foundation shall maintain records of each remittance and statement received from a
financial institution for a period of at least three years and shall, upon request, promptly make
available to a lawyer or law firm the records or statements pertaining to that lawyer's or law firm's
DC IOLTA accounts.

(i) All interest and dividends transmitted to the Foundation shall, after deduction for the
necessary and reasonable administrative expenses of the Foundation for operation of the DC IOLTA
program, be distributed by the Foundation for the following purposes: (1) at least eighty-five
percent for the support of legal assistance programs providing legal and related assistance to poor
persons in the District of Columbia who would otherwise be unable to obtain legal assistance; and
(2) up to fifteen percent for those programs to improve the administration of justice in the District
of Columbia as are specifically approved from time to time by this court.

(3) Definitions. As used in this rule, the terms below shall have the following meanings:

(1) "Allowable reasonable fees" for DC IOLTA accounts are per check charges, per deposit charges,
a fee in lieu of a minimum balance, federal deposit insurance fees, sweep fees, and a reasonable DC
IOLTA account administrative or maintenance fee.

(2) "Foundation" means the District of Columbia Bar Foundation, Inc.

(3) "Interest- or dividend-bearing account” means (i) an interest-bearing account, or (ii) an
investment product which is a daily (overnight) financial institution repurchase agreement or an
open-end money-market fund. A daily (overnight) financial institution repurchase agreement must
be fully collateralized by U.S. Government Securities and may be established only with an eligible
institution that is "well-capitalized” or "adequately capitalized" as those terms are defined by
applicable federal statutes and regulations. An open-end money--market fund must be invested
solely in U.S. Government Securities or repurchase agreements fully collateralized by U.S.
Government Securities, must hold itself out as a "money-market fund” as that term is defined by
federal statutes and regulations under the Investment Company Act of 1940, and, at the time of the
investment, must have total assets of at least $250,000,000.

(4) "DC IOLTA account"” means an interest- or dividend-bearing account established by a lawyer or
law firm for IOLTA-eligible funds at a financial institution from which funds may be withdrawn upon
request by the depositor as soon as permitted by law.

(5) “IOLTA-eligible funds” means those funds from a client or third-party that are nominal in
amount or are expected to be held for a short period of time, and that cannot earn income for the
client or third party in excess of the costs incurred to secure such income.

(6) "Law Firm" - Includes a partnership of lawyers, a professional or non-profit corporation of
lawyers, and combination thereof engaged in the practice of law.

(7) "Financial Institution” - Includes banks, savings and loan associations, credit unions, savings
banks and any other business that accepts for deposit funds held in trust by lawyers or law firms
which is authorized by federal, District of Columbia, or state law to do business in the District of
Columbia or the state in which the financial institution is situated and that maintains accounts which
are insured by an agency or instrumentality of the United States.
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Migtrict of Columbia
Court of Appeals

No. M-235-09

BEFORE: Washington, Chief Judge; Ruiz, Reid, Glickman, Kramer, Fisher, Blackburne-Rigsby,
Thompson, and Oberly, Associate Judges.

ORDER
(FILED - March 22, 2010)

On consideration of the recommendations by the Board of Governors of the District of
Columbia Bar to amend the Rules Governing Interest on Lawyers’ Trust Accounts (IOLTA), and of
the comments received in response to the Court’s Notice of proposed amendments published on
November 19, 2009, it is hereby

ORDERED that the proposed amendments are hereby adopted, and it is

FURTHER ORDERED that to allow time to educate area banks and the members of the Bar
about these changes, this order shall take effect on August 1, 2010. Itis

FURTHER ORDERED that Rule 1.19 of the District of Columbia Rules of Professional
Conduct (“Trust Account Overdraft Notification”) and Appendix B of the Rules Governing the
District of Columbia Bar (“Interest on Lawyers Trust Accounts Program”) are hereby deleted. It is

FURTHER ORDERED that Rule 1.15 of the District of Columbia Rules of Professional
Conduct (“Safekeeping Property”) and the related commentary are hereby amended as indicated in
the red-lined copy attached to this order as Appendix I. A “clean” copy of new Rule 1.15 is attached
as Appendix II. It is

FURTHER ORDERED that a new Section 20 to Rule XI of the Rules Governing the District
of Columbia Bar is hereby adopted as set forth in Appendix III to this order. It 1s

FURTHER ORDERED that the Clerk of the Court shall publish this order and its appendices
on the website of the District of Columbia Court of Appeals, www.dcappeals.gov, and shall transmit
this order and its appendices electronically and by written copy to the District of Columbia Bar, the
Board on Professional Responsibility, and Bar Counsel on this date.

ENTERED BY DIRECTION OF THE COURT:

GARLAND PINKSTON, JR.
Clerk of the Court
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Appendix I

Redline Version of D.C. Rule of Professional Conduct 1.15 as Amended, Effective
- August 1, 2010.

Rule 1.15—Safekeeping Property

(a) A lawyer shall hold property of clients or third persons that is in the lawyer’s possession
in connection with a representation separate from the lawyer’s own property. Funds of
clients or third persons that are in the lawyer’s possession (trust funds) shall be keptin one
or more trust accounts mamtamed in accordance w1th paragraph (b). sh-aH—be—kept—m—a

Complete records of such account funds and other property shall be kept by the lawyer
and shall be preserved for a period of five years after termination of the representation.

(b) All trust funds shall be deposited with an “approved depository” as that term is defined
in Rule XI of the Rules Governing the District of Columbia Bar. Trust funds that are
nominal in amount or expected to be held for a short period of time, and as such would not
be expected to earn income for a client or third-party in excess of the costs incurred to
secure such income, shall be held at an approved depository and in compliance with the
District of Columbia’s Interest on Lawyers Trust Account (DCIOLTA) program. The title
on each DC IOLTA account shall include the name of the lawyer or law firm that controls
the account, as well as “DC IOLTA Account” or “IOLTA Account.” The title on all other
trust accounts shall include the name of the lawyer or law firm that controls the account,
as well as “Trust Account” or “Escrow Account.” The requirements of this paragraph (b)
shall not apply when a lawyer is otherwise compliant with the contrary mandates of a
tribunal; or when the lawyer is participating in, and compliant with, the trust accounting
rules and the IOLTA program of the jurisdiction in which the lawyer is licensed and
principally practices.

(¢) b) Upon receiving funds or other property in which a client or third person has an
interest, a lawyer shall promptly notify the client or third person. Except as stated in this
rule or otherwise permitted by law or by agreement with the client, a lawyer shall
promptly deliver to the client or third person any funds or other property that the client
or third person is entitled to receive and, upon request by the client or third person, shall
promptly render a full accounting regarding such property, subject to Rule 1.6.



(d) ¢©) When in the course of 'representation a lawyer is in possession of property in which
interests are claimed by the lawyer and another person, or by two or more persons to each
of whom the lawyer may have an obligation, the property shall be kept separate by the
lawyer until there is an accounting and severance of interests in the property. If a dispute
arises concerning the respective interests among persons claiming an interest in such
property, the undisputed portion shall be distributed and the portion in dispute shall be
kept separate by the lawyer until the dispute is resolved. Any funds in dispute shall be
deposited in a separate account meeting the requirements of paragraph (a) and (b).

(e) ¢ Advances of unearned fees and unincurred costs shall be treated as property of the
client pursuant to paragraph (a) until earned or incurred unless the client gives informed
consent to a different arrangement. Regardless of whether such consent is provided, Rule
1.16(d) applies to require the return to the client of any unearned portion of advanced
legal fees and unincurred costs at the termination of the lawyer’s services in accordance
with Rule 1.16(d).

(f) Nothing in this rule shall prohibit a lawyer from placing a small amount of the lawyer’s
funds into a trust account for the sole purpose of defraying bank charges that may be
made against that account.

Comment

[1] A lawyer should hold property of others with the care required of a professional
fiduciary. Securities should be kept in a safe deposit box, except when some other form of
safekeeping is warranted by special circumstances. All property that is the property of clients
or third persons should be kept separate from the lawyer’s business and personal property and,
if monies, in one or more trust accounts maintained with financial institutions meeting the
requlrements of this rule rule paragrap-h—(a)— Separate—trust—accmmts—may-brwarra-nted—w‘]m
: 3 ; cities: This rule, among other
thmgs, sets forth the longstandmg prohlbmons of the mlsapproprlatmn of entrusted funds and
the commingling of entrusted funds with the lawyer’s property. This rule also requires that a
lawyer safeguard “other property” of clients, which may include client files. For guidance
concerning the disposition of closed client files, see D.C. Bar Legal Ethics Committee Opinion
No. 283.

[2] Paragraph (a) concerns trust funds arising from “a representation.” The obligations
of a lawyer under this rule are independent of those arising from activity other than rendering
legal services. For example, a lawver who serves as an escrow agent is governed by the




applicable law relating to fiduciaries even though the lawyer does not render legal services in
the transaction. Separate trust accounts may be warranted when administering estate-monies
or acting in similar fiduciary capacities.

[3] Paragraph (b) mandates where trust deposits shall be held and further mandates

participation in the District of Columbia’s IOLTA program. This paragraph is intended to
reach every lawyer who is admitted in this jurisdiction regardless of where the lawyer practices,
unless a stated exception applies. Thus, a lawyer should follow the contrary mandates of a
tribunal regarding deposits that are subject to that tribunal’s oversight. Similarly, if the lawyer
principally practices in a foreign jurisdiction in which the lawyer is also licensed, and the
lawyer maintains trust accounts compliant with that foreign jurisdiction’s trust accounting
rules, the lawyer may deposit trust funds to an approved depository or to a banking institution
acceptable to that foreign jurisdiction. Finally, a lawyer is not obligated to participate in the
District of Columbia IOLTA program if the lawyer is participating in, and compliant with, the
IOLTA program in the jurisdiction in which the lawyer is licensed and principally practices.
IOLTA programs are known by different names or acronyms in some jurisdictions; this rule
and its exceptions apply to all such programs, however named. This rule anticipates that a law
firm with lawyers admitted to practice in the District of Columbia may be obligated to maintain
accounts compliant with the IOLTA rules of other jurisdictions where firm lawyers principally
practice. A lawyer who is not participating in the IOLTA program of the jurisdiction in which
the lawyer principally practices because the lawyer has exercised a right to opt out of, or not
to opt into, the jurisdiction’s IOLTA program, or because the jurisdiction does not have an

IOLTA program, shall not thereby be excused from participating in the District of Columbia’s
IOLTA program. To the extent paragraph (b) does not resolve a multi-jurisdictional conflict,
see Rule 8.5. Nothing in this rule is intended to limit the power of any tribunal to direct a
lawver in connection with a pending matter, including a lawyer who is admitted pro hac vice,
to hold trust funds as may be directed by that tribunal. For a list of approved depositories and
additional information regarding DC IOLTA program compliance, see Rule X1, Section 20, of
the Rules Governing the District of Columbia Bar, and the D.C. Bar Foundation’s website
www.dcbarfoundation.org.

[4] The exception to Rule 1.15(b) requires a lawyer to make a good faith determination
of the jurisdiction in which the lawyer principally practices. The phrase “principally practices”
refers to the conduct of an individual lawyer, not to the principal place of practice of his or her
law firm (which might vield a different result for a lawyer with partners). For purposes of this
rule, an individual lawyer principally practices in the jurisdiction where the lawyer is licensed
and generates the clear majority of his or her income. If there is no such jurisdiction, then a
lawyer should identify the physical location of the office where the lawyer devotes the largest
portion of his or her time. In any event, the initial good faith determination of where the lawyer
principally practices should be changed only if the lawyer’s circumstances change significantly




and the change is expected to continue indefinitely.

[S] The determination, under paragraph (b), whether trust funds are not expected to
earn income in excess of costs, rests in the sound judgment of the lawyer. The lawyer should
review trust practices at reasonable intervals to determine whether circumstances require
further action with respect to the funds of any client or third party. Because paragraph (b) is
a lawyer-specific obligation, this rule anticipates that a law firm may be obligated to maintain
accounts compliant with the IOLTA rules of other jurisdictions, to the extent the lawyers in
that firm do not all principally practice in the District of Columbia.

-4} [6] Paragraphs (c) and (d) recognize that Elawyers often receive funds from third
parties from which the lawyer’s fee will be paid. The lawyer is not required to remit to the
client funds that the lawyer reasonably believes represent fees owed. However, a lawyer may
not hold funds to coerce a client into accepting the lawyer’s contention. The disputed portion
of the funds should be kept in trust and the lawyer should suggest means for prompt resolution
of the dispute, such as arbitration. The undisputed portion of the funds should be promptly
distributed.

151 [7] Third parties, such as a client’s creditors, may have just claims against funds or
other property in a lawyer’s custody. A lawyer may have a duty under applicable law to protect
such third-party claims against wrongful interference by the client, and accordingly may refuse
to surrender the property to the client. However, a lawyer should not unilaterally assume to
arbitrate a dispute between the client and the third party. See D.C. Bar Legal Ethics Committee
Opinion 293.

21 [8] Paragraph (¢) tdyof Rule1:15 permits advances against unearned fees and
unincurred costs to be treated as either the property of the client or the property of the lawyer,

but absent informed consent by the client to a different arrangement, the rule’s default position
is that such advances be treated as the property of the client, subject to the restrictions provided
in paragraph (2). In any case, at the termination of an engagement, advances against fees that
have not been incurred must be returned to the client as provided in Rule 1.16(d). For the
definition of “informed consent,” see Rule 1.0(e).

—8} [9] With respect to property that constitutes evidence, such as the instruments or proceeds
of crime, see Rule 3.4(a).



Appendix II

Clean Version - D.C. Rule of Professional Conduct 1.15 as Amended, Effective
August 1, 2010

Rule 1.15—Safekeeping Property

(a) A lawyer shall hold property of clients or third persons that is in the lawyer’s
possession in connection with a representation separate from the lawyer’s own
property. Funds of clients or third persons that are in the lawyer’s possession (trust
funds) shall be kept in one or more trust accounts maintained in accordance with
paragraph (b). Complete records of such account funds and other property shall be
kept by the lawyer and shall be preserved for a period of five years after termination of
the representation.

(b) All trust funds shall be deposited with an “approved depository” as that term is defined
in Rule XI of the Rules Governing the District of Columbia Bar. Trust funds that are
nominal in amount or expected to be held for a short period of time, and as such would
not be expected to earn income for a client or third-party in excess of the costs incurred
to secure such income, shall be held at an approved depository and in compliance with
the District of Columbia’s Interest on Lawyers Trust Account (DC IOLTA) program.
The title on each DC IOLTA account shall include the name of the lawyer or law firm
that controls the account, as well as “DC IOLTA Account” or “]IOLTA Account.” The
title on all other trust accounts shall include the name of the lawyer or law firm that
controls the account, as well as “Trust Account” or “Escrow Account.” The
requirements of this paragraph (b) shall not apply when a lawyer is otherwise
compliant with the contrary mandates of a tribunal; or when the lawyer is
participating in, and compliant with, the trust accounting rules and the IOLTA
program of the jurisdiction in which the lawyer is licensed and principally practices.

(¢) Upon receiving funds or other property in which a client or third person has an
interest, a lawyer shall promptly notify the client or third person. Except as stated in
this rule or otherwise permitted by law or by agreement with the client, a lawyer shall
promptly deliver to the client or third person any funds or other property that the
client or third person is entitled to receive and, upon request by the client or third
person, shall promptly render a full accounting regarding such property, subject to
Rule 1.6.

(d) When in the course of representation a lawyer is in possession of property in which
interests are claimed by the lawyer and another person, or by two or more persons to
each of whom the lawyer may have an obligation, the property shall be kept separate
by the lawyer until there is an accounting and severance of interests in the property. If
a dispute arises concerning the respective interests among persons claiming an interest
in such property, the undisputed portion shall be distributed and the portion in dispute



shall be kept separate by the lawyer until the dispute is resolved. Any funds in dispute
shall be deposited in a separate account meeting the requirements of paragraph {a) and

(b).

(e) Advances of unearned fees and unincurred costs shall be treated as property of the
client pursuant to paragraph (a) until earned or incurred unless the client gives
informed consent to a different arrangement. Regardless of whether such consent is
provided, Rule 1.16(d) applies to require the return to the client of any unearned
portion of advanced legal fees and unincurred costs at the termination of the lawyer’s
services in accordance with Rule 1.16(d).

() Nothing in this rule shall prohibit a lawyer from placing a small amount of the lawyer’s
funds into a trust account for the sole purpose of defraying bank charges that may be
made against that account.

Comment

[1] A lawyer should hold property of others with the care required of a professional
fiduciary. Securities should be kept in a safe deposit box, except when some other form of
safekeeping is warranted by special circumstances. All property that is the property of
clients or third persons should be kept separate from the lawyer’s business and personal
property and, if monies, in one or more trust accounts maintained with financial institutions
meeting the requirements of this rule. This rule, among other things, sets forth the
longstanding prohibitions of the misappropriation of entrusted funds and the commingling
of entrusted funds with the lawyer’s property. This rule also requires that a lawyer
safeguard “other property” of clients, which may include client files. For guidance
concerning the disposition of closed client files, see D.C. Bar Legal Ethics Committee
Opinion No. 283.

[2] Paragraph (a) concerns trust funds arising from “a representation.” The
obligations of a lawyer under this rule are independent of those arising from activity other
than rendering legal services. For example, a lawyer who serves as an escrow agent is
governed by the applicable law relating to fiduciaries even though the lawyer does not
render legal services in the transaction. Separate trust accounts may be warranted when
administering estate monies or acting in similar fiduciary capacities.

[3] Paragraph (b) mandates where trust deposits shall be held and further mandates
participation in the District of Columbia’s IOLTA program. This paragraph is intended to
reach every lawyer who is admitted in this jurisdiction regardless of where the lawyer
practices, unless a stated exception applies. Thus, a lawyer should follow the contrary
mandates of a tribunal regarding deposits that are subject to that tribunal’s oversight.
Similarly, if the lawyer principally practices in a foreign jurisdiction in which the lawyer is
also licensed, and the lawyer maintains trust accounts compliant with that foreign
jurisdiction’s trust accounting rules, the lawyer may deposit trust funds to an approved
depository or to a banking institution acceptable to that foreign jurisdiction. Finally, a



lawyer is not obligated to participate in the District of Columbia IOLTA program if the
lawyer is participating in, and compliant with, thee IOLTA program in the jurisdiction in
which the lawyer is licensed and principally practices. IOLTA programs are known by
different names or acronyms in some jurisdictions; this rule and its exceptions apply to all
such programs, however named. This rule anticipates that a law firm with lawyers admitted
to practice in the District of Columbia may be obligated to maintain accounts compliant
with the IOLTA rules of other jurisdictions where firm lawyers principally practice. A
lawyer who is not participating in the IOLTA program of the jurisdiction in which the
lawyer principally practices because the lawyer has exercised a right to opt out of, or not to
opt into, the jurisdiction’s IOLTA program, or because the jurisdiction does not have an

IOLTA program, shall not thereby be excused from participating in the District of
Columbia’s IOLTA program. To the extent paragraph (b) does not resolve a multi-
jurisdictional conflict, see Rule 8.5. Nothing in this rule is intended to limit the power of any
tribunal to direct a lawyer in connection with a pending matter, including a lawyer who is
admitted pro hac vice, to hold trust funds as may be directed by that tribunal. For a list of
approved depositories and additional information regarding DC IOLTA program
compliance, see Rule XI, Section 20, of the Rules Governing the District of Columbia Bar,
and the D.C. Bar Foundation’s website www.dcbarfoundation.org.

[4] The exception to Rule 1.15(b) requires a lawyer to make a good faith
determination of the jurisdiction in which the lawyer principally practices. The phrase
“principally practices” refers to the conduct of an individual lawyer, not to the principal
place of practice of his or her law firm (which might yield a different result for a lawyer
with partners). For purposes of this rule, an individual lawyer principally practices in the
jurisdiction where the lawyer is licensed and generates the clear majority of his or her
income. If there is no such jurisdiction, then a lawyer should identify the physical location
of the office where the lawyer devotes the largest portion of his or her time. In any event,
the initial good faith determination of where the lawyer principally practices should be
changed only if the lawyer’s circumstances change significantly and the change is expected
to continue indefinitely.

[5] The determination, under paragraph (b), whether trust funds are not expected to
earn income in excess of costs, rests in the sound judgment of the lawyer. The lawyer should
review trust practices at reasonable intervals to determine whether circumstances require
further action with respect to the funds of any client or third party. Because paragraph (b)
is a lawyer-specific obligation, this rule anticipates that a law firm may be obligated to
maintain accounts compliant with the IOLTA rules of other jurisdictions, to the extent the
lawyers in that firm do not all principally practice in the District of Columbia.

[6] Paragraphs (c) and (d) recognize that lawyers often receive funds from third
parties from which the lawyer’s fee will be paid. The lawyer is not required to remit to the
client funds that the lawyer reasonably believes represent fees owed. However, a lawyer may
not hold funds to coerce a client into accepting the lawyer’s contention. The disputed
portion of the funds should be kept in trust and the lawyer should suggest means for
prompt resolution of the dispute, such as arbitration. The undisputed portion of the funds



should be promptly distributed.

[7] Third parties, such as a client’s creditors, may have just claims against funds or
other property in a lawyer’s custody. A lawyer may have a duty under applicable law to
protect such third-party claims against wrongful interference by the client, and accordingly
may refuse to surrender the property to the client. However, a lawyer should not
unilaterally assume to arbitrate a dispute between the client and the third party. See D.C.
Bar Legal Ethics Committee Opinion 293.

[8] Paragraph (e) permits advances against unearned fees and unincurred costs to be
treated as either the property of the client or the property of the lawyer, but absent
informed consent by the client to a different arrangement, the rule’s default position is that
such advances be treated as the property of the client, subject to the restrictions provided in
paragraph (a). In any case, at the termination of an engagement, advances against fees that
have not been incurred must be returned to the client as provided in Rule 1.16(d). For the
definition of “informed consent,” see Rule 1.0(e).

[9] With respect to property that constitutes evidence, such as the instruments or
proceeds of crime, see Rule 3.4(a).

Appendix 11X
Amended D.C. Bar Rule XI, § 20 (New), Effective August 1, 2010

Section 20. Approved Depositories for Lawyers’ Trust Accounts and
District of Columbia Interest on Lawyers Trust Accounts
Program.

(a) To be listed as an approved depository for lawyers’ trust accounts, a financial
institution shall file an undertaking with the Board on Professional Responsibility
(BPR), on a form to be provided by the board’s office, agreeing (1) promptly to report
to the Office of Bar Counsel each instance in which an instrument that would properly
be payable if sufficient funds were available has been presented against a lawyer’s or
‘Jaw firm’s specially designated account at such institution at a time when such
account contained insufficient funds to pay such instrument, whether or not the
instrument was honored and irrespective of any overdraft privileges that may attach to
such account; and (2) for financial institutions that elect to offer and maintain District
of Columbia IOLTA (DC IOLTA) accounts, to fulfill the requirements of subsections
(f) and (g) below. In addition to undertaking to make the above-specified reports and,
for financial institutions that elect to offer and maintain DC IOLTA accounts, to fulfill
the requirements of subsections (f) and (g) below, approved depositories, wherever they
are located, shall also undertake to respond promptly and fully to subpoenas from the
Office of Bar Counsel that seek a lawyer’s or law firm’s specially designated account
records, notwithstanding any objections that might be raised based upon the territorial



limits on the effectiveness of such subpoenas or upon the jurisdiction of the District of
Columbia Court of Appeals to enforce them.

Such undertakings shall apply to all branches of the financial institution and shall not be
canceled by the institution except upon thirty (30) days written notice to the Office of Bar
Counsel. The failure of an approved depository to comply with any of its undertakings
hereunder shall be grounds for immediate removal of such institution from the list of
BPR- approved depositories.

(b) Reports to Bar Counsel by approved depositories pursuant to paragraph (a) above
shall contain the following information:

(1) In the case of a dishonored instrument, the report shall be identical to the overdraft
notice customarily forwarded to the institution’s other regular account holders.

(2) In the case of an instrument that was presented against insufficient funds but was
honored, the report shall identify the depository, the lawyer or law firm maintaining the
account, the account number, the date of presentation for payment and the payment date of
the instrument, as well as the amount of overdraft created thereby.

The report to the Office of Bar Counsel shall be made simultaneously with, and within
the time period, if any, provided by law for notice of dishonor. If an instrument presented
against insufficient funds was honored, the institution’s report shall be mailed to Bar
Counsel within five (5) business days of payment of the instrument.

(c) The establishment of a specially designated account at an approved depository shall be
conclusively deemed to be consent by the lawyer or law firm maintaining such account to
that institution’s furnishing to the Office of Bar Counsel all reports and information
required hereunder. No approved depository shall incur any liability by virtue of its
compliance with the requirements of this rule, except as might otherwise arise from bad
faith, intentional misconduct, or any other acts by the approved depository or its employees
which, unrelated to this rule, would create liability.

(d) The designation of a financial institution as an approved depository pursuant to this rule
shall not be deemed to be a warranty, representation, or guaranty by the District of
Columbia Court of Appeals, the District of Columbia Bar, the District of Columbia Board
on Professional Responsibility, the Office of Bar Counsel, or the District of Columbia Bar
Foundation as to the financial soundness, business practices, or other attributes of such
institution. Approval of an institution under this rule means only that the institution

has undertaken to meet the reporting and other requirements enumerated in paragraph (a)
and (b) above.

(e) Nothing in this rule shall preclude a financial institution from charging a lawyer or
law firm for the reasonable cost of producing the reports and records required by this rule.



(f) Participation by financial institutions in the DC IOLTA program is voluntary. A
financial institution that elects to offer and maintain DC IOLTA accounts shall fulfill the
following requirements:

(1) The institution shall pay no less on its DC IOLTA accounts than the interest
rate or dividend rate in (A) or (B):

(A) The highest interest rate or dividend rate generally available from the
institution to its non-IOLTA customers when the DC IOLTA account meets or
exceeds the same minimum balance or other eligibility qualifications on its non-
TIOLTA accounts, if any. In determining the highest interest rate or dividend
rate generally available from the institution to its non-IOLTA customers, an
institution may consider in addition to the balance in the DC IOLTA account,
factors customarily considered by the institution when setting interest rates or
dividend rates for its non-IOLTA customers, provided that such factors do not
discriminate between DC IOLTA accounts and non-IOLTA accounts and that
these factors do not include the fact that the account is a DC IOLTA account.

(i)  An institution may offer, and the lawyer or law firm may request,
an account that provides a mechanism for the overnight investment of
balances in the DC IOLTA account in an interest- or dividend-bearing
account that is a daily (overnight) financial institution repurchase
agreement or an open-end money-market fund.

(ii) An institution may choose to pay the higher interest rate or dividend
rate on a DC IOLTA account in lieu of establishing it as a higher rate
product.

(B) A “benchmark” rate set periodically by the Foundation that reflects the
Foundation’s estimate of an overall comparability rate for accounts in the DC
IOLTA program and that is net of allowable reasonable fees. When
applicable, the Foundation will express the benchmark rate in relation to the
Federal Funds Target Rate.

(2) Nothing in this Rule shall preclude a financial institution from paying a
higher interest rate or dividend on a DC IOLTA account than described in
subparagraph (f)(1) above.

(3) Allowable reasonable fees are the only fees and service charges that may be
deducted by a financial institution from interest or dividends earned on a DC IOLTA
account. Allowable reasonable fees may be deducted from interest or dividends on a DC
IOLTA account only at the rates and in accordance with the customary practices of the
financial institution for non-IOLTA customers. No fees or service charges other than
allowable reasonable fees may be assessed against the accrued interest or dividends on a
DC IOLTA account. Any fees and service charges other than allowable reasonable fees



shall be the sole responsibility of, and may only be charged to, the lawyer or law firm
maintaining the DC IOLTA account. Allowable reasonable fees in excess of the interest
or dividends earned on one DC IOLTA account for any period shall not be taken from
interest or dividends earned on any other DC IOLTA account or accounts or from the
principal of any DC IOLTA account. Nothing in this rule shall preclude a financial
institution from electing to waive any fees and service charges on a DC IOLTA
account.

(g) On forms approved by the Foundation, a financial institution that maintains DC
IOLTA accounts shall: '
Remit all interest or dividends, net of allowable reasonable fees, if any, on the

1)

average monthly balance in each DC IOLTA account, or as otherwise computed in
accordance with the institution’s standard accounting practice, at least quarterly, to
the Foundation. The institution may remit the interest or dividends on all of its DC
IOLTA accounts in a lump sum; however, the institution shall provide, for each
individual DC IOLTA account, to the Foundation the information described in
subparagraph (g)(2), and to the lawyer or law firm the information in subparagraph

0.

(2) Transmit with each remittance to the Foundation a report showing the following
information for each DC IOLTA account: the name of the lawyer or law firm in '
whose name the account is registered, the amount of interest or dividends earned, the

" rate and type of interest or dividend applied, the amount of any allowable reasonable
fees assessed during the remittance period, the net amount of interest or dividends
remitted for the period, the average account balance for the remittance period, and
such other information as is reasonably required by the Foundation.

(3) Transmit to the lawyer or law firm in whose name the account is registered a
periodic account statement in accordance with normal procedures for reporting to
depositors.

(h) The Foundation shall maintain records of each remittance and statement received from a
financial institution for a period of at least three years and shall, upon request, promptly
make available to a lawyer or law firm the records or statements pertaining to that
lawyer’s or law firm’s DC IOLTA accounts.

(i) All interest and dividends transmitted to the Foundation shall, after deduction for the
necessary and reasonable administrative expenses of the Foundation for operation of the
DC IOLTA program, be distributed by the Foundation for the following purposes: (1) at
least eighty-five percent for the support of legal assistance programs providing legal and
related assistance to poor persons in the District of Columbia who would otherwise be
unable to obtain legal assistance; and (2) up to fifteen percent for those programs to
improve the administration of justice in the District of Columbia as are specifically
approved from time to time by this court.



(j) Definitions. As used in this rule, the terms below shall have the following meanings:
(1) “Allowable reasonable fees” for DC IOLTA accounts are per check charges,
per deposit charges, a fee in lieu of a minimum balance, federal deposit insurance fees,
sweep fees, and a reasonable DC IOLTA account administrative or maintenance fee.

(2) “Foundation” means the District of Columbia Bar Foundation, Inc.

(3) “Interest- or dividend-bearing account” means (i) an interest-bearing account,
or (ii) an investment product which is a daily (overnight) financial institution
repurchase agreement or an open-end money-market fund. A daily (overnight)
financial institution repurchase agreement must be fully collateralized by U.S.
Government Securities and may be established only with an eligible institution that
is “well-capitalized” or “adequately capitalized” as those terms are defined by
applicable federal statutes and regulations. An open-end money-market fund must be
invested solely in U.S. Government Securities or repurchase agreements fully
collateralized by U.S. Government Securities, must hold itself out as a “money-market
fund?” as that term is defined by federal statutes and regulations under the Investment
Company Act of 1940, and, at the time of the investment, must have total assets of at
least $250,000,000.

(4) “DCIOLTA account” means an interest- or dividend-bearing account
established by a lawyer or law firm for IOLTA-eligible funds at a financial
institution from which funds may be withdrawn upon request by the depositor as soon
as permitted by law.

(5) “IOLTA-eligible funds” means those funds from a client or third-party that are
nominal in amount or are expected to be held for a short period of time, and that cannot
earn income for the client or third party in excess of the costs incurred to secure such
income.

(6) “Law Firm” - Includes a partnership of lawyers, a professional or non-
profit corporation of lawyers, and combination thereof engaged in the practice of
law.

7 “Financial Institution” - Includes banks, savings and loan associations, credit
unions, savings banks and any other business that accepts for deposit funds held in
trust by lawyers or law firms which is authorized by federal, District of Columbia, or
state law to do business in the District of Columbia or the state in which the financial
institution is situated and that maintains accounts which are insured by an agency or
instrumentality of the United States.



EXHIBIT C



Charge to Regulations/Rules/Board Procedures Committee
IOLTA Monitoring
October 6, 2009

The Board of Governors directs the Regulations/Rules/Board Procedures Committee to
undertake a review of specific proposed provisions to D.C. Rule of Professional Conduct
1.15 and Section 20 of Rule XI of the D.C. Court of Appeals Rules Governing the Bar.
The proposed provisions would provide notice to Bar members that the D.C. Bar
Foundation (an unrelated 501(c)}(3) organization) may monitor Bar members’
participation in the Interest on Lawyers Trust Accounts (IOLTA) program. Specifically,
the Committee will study and make recommendations about the wording and placement
of the proposed provisions in the Rules Governing the Bar. The Committee will also
study and make recommendations about the scope, parameters and mechanics of the
administration of a mandatory IOLTA program as related to the recommendation on
where notice on monitoring should be addressed in the Rules.

The Committee will consult with interested parties, including the D.C. Bar Foundation,
the Board on Professional Responsibility, the Office of Bar Counsel, and any other

parties it deems appropriate.

The Board requests that the Committee submit its report and any recommendations as
soon as practicable.
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September 16, 2009

The Honorable Eric T. Washington
Chief Judge

District of Columbia Court of Appeals
Historic Courthouse

Washington, D.C. 20001

Re: Transmlttal of Pronosed Revxsnons to the Rules Govermng Interest on

Lawyers’ Trust Accounts (I0LTA)
Dear Chief Judge Washington:

On behalf of the District of Columbia Bar, I am pleased to transmit to you
for the Court’s consideration, proposed amendments to the Rules Governing
Interest on Lawyers’ Trust Accounts (IOLTA).! The proposed amendments to
Rule of Professional Conduct 1.15 and a new Section 20 of Rule XI of the D.C,
Court of Appeals Rules Governing the Bar seek to increase IOLTA interest
revenue and provide greater clarity to the trust account ethics rules. In sum, the
revisions would make participation in the IOLTA program mandatory for D.C.
Bar members; require that banks that wish to qualify as “Approved Depositories”
provide interest rate comparability on IOLTA accounts; and house the provisions
on interest rate comparability and other provisions about approved depositories in
a new section of Rule XI.

The proposed amendments result from a review by the District of
Columbia Bar Rules of Professional Conduct Review Commitiee (“Rules Review
Committee”)* of proposed revisions to the IOLTA rules that were submitted to the
Bar by the D.C. Bar Foundation (“Bar Foundation™).> On September 8, 2009, the
Board of Governors approved the proposed amendments discussed above.

! In this letter, “IOLTA Rules” refers to three rules: Rules of Professional Conduct 1.15 and 1.19
and Appendix B of Rule X of the Court Rules Govering the Bar. Currently, a Bar member who
receives client money or the money of a third person must consider all three of the rules to be fully
compliant with the ethical mandates of this jurisdiction.

? The Rules Review Committee is the standing committee of the D.C. Bar charged with the
ongoing review of the D.C. Rules of Professional Conduct.

* The Bar Foundation submitted its proposed revisions to the Bar on November 6, 2007, after its
own 14-month study process.
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On September 8, the Board also voted to reserve the transmittal of
proposed amendments about an ancillary issue -- the monitoring of D.C. lawyers’
participation in the DC IOLTA program -- pending the outcome of further study
by the Bar’s Regulations/Rules/Board Procedures Committee. ¢

After 18 months of study and analysis by the Rules Review Committee, a
public comment period on the proposed IOLTA revisions by the Rules Review
Committee, and numerous meetings with representatives of the Rules Review
Committee and the Bar Foundation, the Rules Review Committee and the Bar
Foundation came to a consensus on the majority of the proposed amendments.
However, the Committee and the Foundation ultimately differed in their approach
to one aspect of the proposed rules -- an exception to the JOLTA requirements for
Bar members who are multi-state practitioners and may face conflicting or
inconsistent trust account requirements in other jurisdictions.

This letter summarizes the proposed amendments to the IOLTA rules and
the work of the Rules Review Committee and the Bar Foundation. Details about
the background and history of the existing trust account and IOLTA rules in the
District of Columbia and the work of the Rules Review Committee and the Bar
Foundation are provided in the Bar staff memorandum of July 9, 2009, attached
as Appendix 1.°

4 Discussion about the IOLTA monitoring proposal and the Bar Foundation’s predecessor proposal
of reporting and certification by D.C. lawyers begins on page 9.

* The Committee’s proposed rule revisions would exempt a member from the D.C. IOLTA
program if the member is otherwise compliant with the contrary mandates of a tribunal; or when
the member is fully participating in, and compliant with, the trust accounting rules and the IOLTA
program of the jurisdiction in which the member is licensed and principally practices -- the
“licensed and principally practices” approach.

The Bar Foundation’s proposed rule revisions would exempt a member from the D.C.
IOLTA program only when a lawyer is otherwise compliant with the contrary mandates of a
tribunal or the jurisdiction in which the lawyer is licensed and principally practices. If a member
obtained the client funds as a result of the member’s “out-of-state license,” the member would not
be subject to the D.C. IOLTA program for those particular funds — the “on your D.C. Bar
license/contrary mandates” approach. Additional details and analysis about the two approaches
are provided in the Bar staff memorandum of July 9, 2009, attached as Appendix 1.

§ Additional background materials include the February 5, 2009, Report and Recommendations on
the D.C. Rules Governing IOLTA by the Rules Review Committee, which includes the Bar
Foundation’s November 2007 proposal to the Bar; comments received during a public comment
period in response to the February 5, 2009, proposed revisions; a June 4, 2009, memorandum from
‘the Rules Review Committee to the Board of Governors that includes a summary of the comments
received and certain changes made to the proposed amendments by the Committee in light of the
comments; a June 8, 2009, Bar staff memorandum to the Board about the Bar Foundation’s initial
proposal of an IOLTA certification and reporting requirement by Bar members; and July 30, 2009,
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The Proposed Revisions

In 1985, the D.C. Court of Appeals established rules to allow a lawyer or
law firm to hold client funds that are nominal in amount, or are to be held for a
short period of time, in a single pooled client trust account, commonly known as
an IOLTA account. The interest produced by such an account, which would
‘amount” to a small sum for each individual client, is distributed to the Bar
Foundation, which in turn distributes a predominant amount of the interest
revenue collected to legal services providers to help address the unmet legal needs
of residents and families in the District. Under the current rules, a lawyer may
“opt out” of placing IOLTA eligible funds into a D.C. IOLTA account if the
lawyer otherwise properly holds the funds separately from the lawyer’s own
property. To “opt out” of the D.C. IOLTA requirements, the lawyer must make a
one-time filing with the Court. A detailed history of the development of the D.C.
IOLTA rules is provided in Appendix I.

However, since 1985, many jurisdictions have adopted changes to rules
governing lawyers and IOLTA accounts that have significantly increased the
interest revenue available to legal services providers in those jurisdictions.’
Accordingly, the purpose of the proposed revisions submitted by the Bar is to
increase revenue from D.C. IOLTA accounts and to increase the interest paid by
banks on funds held in D.C. IOLTA accounts (a practice known as rate
comparability). The proposed revisions would effect these changes by:

» Changing the current D.C. IOLTA program from one in which D.C. Bar
members may “opt out” of participating to one which is mandatory for all D.C.
Bar members. An exception to the mandatory IOLTA proposal is provided when
a lawyer is otherwise compliant with the contrary mandates of a tribunal; or when
the lawyer is participating in, and compliant with, the trust accounting rules and
the IOLTA program of the jurisdiction in which the lawyer is licensed and
principally practices. These changes are effected by proposed revisions to Rule of
Professional Conduct 1.15 and its comments.

(n. 6 cont.) written comments from the Board on Professional Responsibility about the Bar
Foundation’s proposal of monitoring DC IOLTA accounts. Although these background materials
are not included in this submission to the Court, we are happy to provide these materials to the
Court upon request.

7 At least 40 jurisdictions now have a comprehensive/mandatory IOLTA program, and at least 23
states have adopted some form of interest rate comparability for IOLTA accounts.



The Honorable Eric T. Washington
September 16, 2009
Page 4

* Requiring that banks that wish to qualify as “Approved Depositories” --
institutions where lawyers are allowed to open and maintain client trust accounts -
- agree to provide certain interest rates on IOLTA accounts.® This change is
effected by the creation of a new Section 20 of Rule XI of the D.C. Court of
Appeals Rules Governing the Bar. Other requirements for banking institutions
with IOLTA accounts would also be moved to Section 20 of Rule XI.

Another proposed revision includes:

» The deletion in their entirety of existing Rule of Professional Conduct
Rule 1.19 and Appendix B, with appropriate provisions from those rules relocated
in Rule 1.15 and new Section 20 of Rule XI. Because these provisions address the
jurisdictional authority of the Board of Professional Responsibility (BPR) and the
Office of Bar Counsel (OBC) as to the financial institutions that elect to be
approved depositories for the District of Columbia Bar, it is appropriate to house
these provisions in Rule XI — the disciplinary rule.’

A redlined version of the proposed amendments is attached as Appendix

II; a clean version is attached as Appendix III. New proposed Section 20 of Rule
X1 is attached as Appendix IV.

Multi-State Practitioner Exception and Other Concerns

From the outset, the Rules Review Committee supported amendments to -
the D.C. IOLTA rules that were consistent with the Bar Foundation’s goals of
increasing IOLTA interest revenue. However, the Committee was concerned that
the Foundation’s proposed rules could present serious conflict issues for multi-
state practitioners because of conflicting or inconsistent trust account
requirements in other jurisdictions. The Bar Foundation’s proposed rules did not
provide a safe harbor for a lawyer facing conflicting jurisdictional obligations.

The Committee was also concerned that the language and placement of the
existing trust account rules, including the IOLTA Rules, were confusing. A final

® The D.C. Board on Professional Responsibility approves banks as “Approved Depositories” for
D.C. IOLTA accounts.

® Section 20 of Rule XI includes the authority of the BPR to approve depositories where D.C.
lawyers deposit client funds, reporting obligations of the depositories to the BPR, the Office of
Bar Counsel and the Bar Foundation, the proposed “interest rate comparability” rule and the role
of the Bar Foundation in administering the JIOLTA program. Depending on the outcome of further
study by the Bar’s Rules/Regulations/Board Procedures Committee, the Bar may subsequently
propose that these provisions be housed in a newly created, separate court rule. See infrap. 11.
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concern was that the Bar Foundation’s proposed broad reach of a mandatory
IOLTA rule, superimposed on existing Rule 1.19(b), was likely to increase both
administrative burdens and the risk for trust account errors (a serious ethical
violation). The Committee believed that the increased burden and risk were likely
to fall disproportionately on solo and small firm lawyers who principally practice
outside of the District, by requiring such lawyers who might only have a few
District matters to open and maintain separate trust accounts in addition to
existing operating and home state trust accounts.

The Committee noted the unique posture of the D.C. Bar as to multi-
jurisdictional lawyers'® and the substantial cross-border practice with our sister
jurisdictions, Virginia and Maryland. The D.C. Bar has over 68,000 active
members; nearly 49,000 of these members practice in the metropolitan
Washington, D.C. area, which includes the District and parts of Virginia and
Maryland. Of those members, a significant number may not maintain a District
office, yet represent District clients. Likewise, there are District lawyers who
maintain offices only in the District, but who are also licensed and practice in
Virginia and/or Maryland. \

Because the Committee did not want to subject District lawyers to
mandatory rules that conflicted with mandatory rules of other jurisdictions, absent
an appropriate guideline and safe harbor to reconcile conflicting obligations, the
Committee proposed an IOLTA rule to which all D.C. Bar members would be
subject but that also would provide a means for reconciling conflicting mandatory
rules. The Rules Review Committee and the Bar Foundation worked together to
develop a rule that would address the primary concerns of both groups.
Ultimately, the Rules Review Committee produced a report and
recommendations, including a multi-state practitioner exception, that were
supported by the Bar Foundation. The proposed recommendations were
published in the Rules Review Committee report of February 5, 2009.

Public Comments

The Bar sought comments on the proposed revisions from D.C. Bar
members and community leaders during a public comment period from February
10 to April 6, 2009. Copies of the draft report were also made available to
members and staff of the Board on Professional Responsibility and the Office of

' For example, a lawyer with licenses to practice in at least one other jurisdiction in addition to
the District of Columbia. Many of the members of the District of Columbia Bar are admitted to
practice in at least one other jurisdiction.
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Bar Counsel. Twenty-two comments were received from individuals and
organizations. The comments were made available to the Bar Foundation.

Maryland and Virginia

As described in more detail in Appendix I, the Bar received written
comments from bar associations and other organizations from its sister
jurisdictions of Maryland and Virginia.'" Maryland expressed concern that the
proposed “multi-jurisdictional exception” would have a negative impact on
Maryland’s IOLTA revenue. Virginia’s concerns seemed to arise from confusion
in interpreting the proposed language of the exception.

The Rules Review Committee took seriously the concerns expressed by
Virginia and Maryland and revised its multi-jurisdictional practitioner exception.
The revised exception would exempt a member from the D.C. IOLTA rules when
the member is otherwise compliant with the contrary mandates of a tribunal; or
when the member is participating in, and compliant with, the trust accounting
rules and the IOLTA program of the jurisdiction in which the member is licensed
and principally practices — the “licensed and principally practices” approach.
Although the Committee recognized that under its revised proposal, there likely
will be some IOLTA revenue generated from District clients or District
transactions that is deposited in another jurisdiction’s IOLTA account, the amount
of that revenue is unquantifiable, and the Committee believed that its approach
was clearer and more straightforward than the approach initially recommended by
the Bar Foundation (and rejected by the Rules Review Committee) in its
November 2007 proposal.

The Bar Foundation did not concur with the Committee’s revised
exception. The Bar Foundation believed that the amended proposal created an
overly broad exemption for Bar members who are licensed and principally
practice in another jurisdiction. The Bar Foundation’s proposed exception would
exempt a member from the D.C. IOLTA rules only when a member is otherwise
compliant with the contrary mandates of a tribunal or the jurisdiction in which the
lawyer is licensed and principally practices. If a member obtained the client funds -
as a result of the member’s “out-of-state license,” the member would not be
subject to the D.C. IOLTA program for those particular funds — the “on your D.C.
Bar license/contrary mandates” approach.

" The Maryland State Bar Association, the Bar Association of Montgomery County, and the
Maryland Legal Services Corporation each submitted a comment. The Legal Services
Corporation of Virginia and the Virginia State Bar submitted a joint comment. ’
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Board Meetings of June 9, July 21, 2009, and September 8, 2009

On June 9, 2009, the Rules Review Committee’s Chair and Vice-Chair,
Eric Hirschhom and Daniel Schumack, presented the Committee’s final
recommendations of June 4, 2009, to the Board of Governors. The final
recommendations included the Committee’s revised multi-jurisdictional
practitioner exception that was drafted in response to the comments received from
Maryland and Virginia. The Bar Foundation’s then-President, Stephen Pollak,
and Executive Director, Katherine Garrett, presented proposed revisions to the
Rules Review Committee’s final recommendation.

On July 21, 2009, the Board considered three IOLTA proposals. Each
proposal recommended that participation in the D.C. IOLTA program become
mandatory for all D.C. Bar members and interest rate comparability provisions be
required for all D.C. approved financial depositories, but differed in its approach
to creating an exception for members who are multi-state practitioners and who
may face conflicting or inconsistent trust account requirements in other
jurisdictions. The three approaches were:

1) No specific exception in the proposed revised rules or comments;

2) A “licensed and principally practices”™ IOLTA exception for Bar
members; and

3) An “on your license/contrary mandates” IOLTA exception for Bar
members.

In addition to the Chair and Vice-Chair of the Rules Review Committee
and the then-President and Executive Director of the Bar Foundation, the Bar
Counsel and the Executive Attorney of the Board on Professional Responsibility
were invited to attend and comment on the proposals before the Board. Briefings
were also made by Bar staff, including the Assistant Executive Director,
Programs; the Director, Regulation Counsel; the Assistant Director for Legal
Ethics, Regulation Counsel; and the Manager, Practice Management Advisory
Service (PMAS)."* The Board of Governors found all of the comments helpful in

12 Because the Bar Foundation had informally indicated that it would support its initial proposals
in its November 2007 report, the Board included those proposals for consideration at the July 21,
2009, meeting.

" The PMAS manager advises Bar members on the business and management aspects of the
practice of law, provides on-site office consultations for Bar members, and conducts intensive
training sessions for Bar members about how to run a solo practice.
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the Board’s deliberations, in particular, those of the PMAS Manager who works
with many solo and small firm lawyers. The PMAS Manager noted that many
experienced lawyers have misconceptions about IOLTA in particular and trust
accounts in general. His experience in working with solos, who often have no
staff, and can sometimes make inadvertent mistakes by neglecting administrative
and management matters that lead to disciplinary consequences, have led him to
conclude that any IOLTA rules that are adopted should be clear and easy to
follow.

The Board was mindful that a number of constituencies would be affected
by the Board’s decision on the proposed IOLTA revisions: members of the D.C.
Bar who would be subject to the IOLTA rules; the clients of D.C. lawyers whose
money and property the ethics rules protect; the legal services community of the
District (who would be the beneficiaries of any increased revenue that results
from changes in the IOLTA rules); and other jurisdictions, particularly Virginia
and Maryland (and their respective legal communities.).

The Board considered the following questions to keep the various
constituencies in mind when considering the proposals:

(1) Does the language of the proposed rule and its requirements provide
sufficient clarity to Bar members to help them comply with the rule and to help
them avoid an inadvertent violation of the rule (thus avoiding interaction with the
disciplinary system)? ,

(2) Would the proposed rule subject client money to increased risk, which
undermines the fundamental purpose of the safekeeping of property ethics rules?

(3) Would the language of the proposed rule potentially cause Maryland
and Virginia to adopt new IOLTA rules to counter the District’s IOLTA rules?
The Bar recognizes that its decisions — particularly proposed changes to the ethics
rules -- are in part subject to external reactions and the cooperation of other
jurisdictions in the clear application of the rules in practice.

(4) Will the proposed rule benefit the Bar Foundation and the District’s
legal service providers by increasing IOLTA participation, interest revenue,
and/or available interest rates?

After thorough discussion by the Board and the invited representatives at
the July 21 Board meeting, the Board of Governors decisively approved the
proposal that included the “licensed and principally practices” approach to an
exception from the D.C. IOLTA program for members with multijurisdictional
practices. -

On September 8, 2009, the Board of Governors once again considered the
IOLTA issues. Invited representatives from the Bar Foundation and the OBC and
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the BPR also attended the September 8 meeting. At the meeting, the Board
approved specific language in the proposed amendments. The specific language,
in a new Comment [4] to Rule 1.15(b), is intended to provide guidance when a
lawyer must make a good faith determination of the jurisdiction in which the
lawyer principally practices in order to determine whether he or she falls within
the exception of the D.C. IOLTA program.

The Bar Foundation’s IOLTA Certification and Monitoring Propesals

On September 8, the Board also voted to reserve the transmittal of
proposed amendments about an ancillary issue — the monitoring of D.C. lawyers’
participation in the DC IOLTA program -- pending the outcome of further study
by the Bar’s Regulations/Rules/Board Procedures Committee. Although the Bar is
not forwarding a monitoring proposal to the Court at this time, we are providing a
brief background about the evolution of the IOLTA monitoring proposal and the
IOLTA certification proposal that preceded it.

The Bar Foundation’s IOLTA Certification Proposal

The Bar Foundation’s 2007 proposal to the Bar included an amendment to
the Rules in which lawyers would be required to advise the Bar Foundation of the
opening and closing of D.C. IOLTA accounts, and report and periodically certify
to the Bar Foundation compliance with, or exemption from, the IOLTA
requirements.'* Non-compliance with the certification requirement would have
been treated as a disciplinary violation. The Rules Review Committee’s February
5, 2009, proposed revisions left untouched this proposal of the Bar Foundation"

In their written comments the BPR and the OBC stated that non-
compliance with a certification requirement should not subject a member to
disciplinary suspension because a member’s failure to do so does not directly
implicate the public interest.'® Additionally, they commented that enforcing a
certification requirement would divert the resources of the Office of Bar Counsel
from prosecuting serious and contested disciplinary cases. Instead, they

" The Bar Foundation believed that gathering and tracking information about Bar members’
IOLTA accounts would help to increase its interest revenue.

15 Because the Committee was not asked to consider the specific “form and manner” of this
requirement, it did not analyze this part of the Foundation’s proposal and did not take a position
on it,

16 The BPR and the OBC concurred with the Committee’s other IOLTA recommendations.
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recommended that enforcement of the IOLTA provisions be through
administrative suspensions.

Considered analysis of certification was performed by Bar headquarters
staff. Ultimately, it was concluded that certification would be unduly
administratively burdensome and expensive, with no assurance that imposing
such a requirement would produce more revenue for the Foundation or, if more
revenue, enough additional revenue to offset the costs of administering a
certification program. In "addition, the Bdr staff concurred with the views
expressed by the BPR and the OBC in their written comments that non-
compliance with a certification requirement should not be subject to disciplinary
suspension. Contrary to the alternative suggested by the BPR and OBC, however,
Bar headquarters staff also took the position that non-compliance with a
certification requirement should not result in administrative suspension, i.e., the
loss of one’s license to practice law, under D.C. Bar Rule II or any other Bar rule.
Because the certification proposal was withdrawn as described below, however, it
appears that this issue is moot."”

Monitoring of Bar Members’ IOLTA Accounts by the Bar

Foundation

At the June 9, 2009, Board of Governors meeting, the Bar Foundation
withdrew its proposal for disciplinary enforcement of a certification and reporting
requirement. As a result, the Board did not consider this proposal. Instead, the
Foundation proposed a provision in a comment to Rule 1.15 and Section 20¢h) of
Rule XI that would provide notice to Bar members that the Bar Foundation may
monitor members’ participation in the D.C. IOLTA program. On July 21, the
Board approved in principle provisions that would provide notice to Bar members
that the Bar Foundation may monitor Bar members’ participation in the [OLTA
program. At the meeting, Elizabeth Branda, Executive Attorney of the BPR,
asked that the BPR have the opportunity to review and comment on any
monitoring proposals, because of concerns about disciplinary implications.

' Typically, the non-disciplinary parts of the Bar have had responsibility for handling matters
where non-disciplinary enforcement is appropriate.

Although the BPR recommended administrative suspension for non-compliance with a
certification requirement, the BPR did not consider the option of no suspension because that
question was not before it when it reviewed the Rules Review Committee’s report.
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BPR Comments of July 30, 2009, on Proposed Provisions for
Monitoring IOLTA Accounts by the Bar Foundation

On July 30, the BPR submitted written comments about the proposed
monitoring provisions. In its comments, the BPR raised several questions and
concerns: (1) Whether the monitoring provisions are necessary given that the Bar
Foundation currently conducts monitoring activities; (2) If the proposed
provisions are .intended to increase the authority of the Bar Foundation, the
additional dctivities that would be authorized need to be identified; and (3)
Whether placement of the authority of the Bar Foundation to conduct monitoring
activities in Rule XI would suggest that the Bar Foundation plays a role in the
disciplinary process. The BPR recommended the creation of a separate new D.C.
Bar Rule to address the role of the Bar Foundation in the IOLTA program.

At its September 8 meeting, the Board of Governors reconsidered the
proposed monitoring provisions. After thorough discussion by the Board and
invited representatives, the Board voted to reserve the proposed monitoring
language for clarification. The Board will direct the Bar’s
Regulations/Rules/Board Procedures Committee to study the implications of the
issues raised by BPR and, based on the results of that study, will forward
recommendations on IOLTA monitoring to the Court at a later time.

To make a recommendation, the Board will be seeking clarity on what a
monitoring plan would entail and what would be its implications for members in a
mandatory IOLTA program as compared to the current voluntary program. Other
relevant issues such as the applicability of the Bar’s policies on membership
records and IT policies and procedures will also need to be addressed.

The Bar respectfully asks that the Court consider the attached proposed
IOLTA rules. Because monitoring of IOLTA accounts by the Bar Foundation is
not anticipated to begin until at least the third year after implementation of the
revised IOLTA rules, and is ancillary to the proposed revisions on mandatory
IOLTA and IOLTA interest rate comparability, the Bar believes that the Court
should not delay adopting provisions that would authorize the implementation of
mandatory IOLTA, which would greatly assist the important work of the Bar
Foundation. Indeed, assuming that the Court changes the IOLTA rules, the
immediate focus for implementation would be on education. The Bar plans to
work with the Bar Foundation to conduct an intensive member education
campaign to provide notice to Bar members about the new [OLTA rules and how
to comply with them.
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Timing of Implementation of IOLTA Rules

The Bar also respectfully asks that the Court delay the effective date of the
changes to the IOLTA rules, if any, for at least four months after the date of the
Court’s adoption of the rules. The delay will allow the Bar to begin the process of
notifying members about the rules changes; implement a member education
program similar to the one conducted in 2006-07 in response to the substantial
changes to the Rules of Professional Conduct; and work with the Bar Foundation
in educating area banks about the rules changes. Because the Bar has found it
helpful for the education of our members, the Bar also respectfully asks that the
Court publish any rules changes in a red-lined version, in addition to a clean
version.

Please let me know if you or other members of the Court have any
questions or require anything further. I can be reached at (202) 380—6200 or by e-
mail at keenankim80@gmail.com.

\

Michele Keenan
Enclosures

cc: Board of Governors
' W. Mark Smith, Esq., President, D.C. Bar Foundation
Katherine L. Garrett, Esq., Executive Director, D.C. Bar Foundation
Members, Rules of Professional Conduct Review Commiittee
Charles J. Willoughby, Esq.
Katherine A. Mazzaferri, Esq.
Cynthia D. Hill, Esq.
Carla J. Freudenburg, Esq.
Hope C. Todd, Esq.
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BOARD ON PROFESSIONAL RESPONSIBILITY
DISTRICT OF COLUMBIA COURT OF APPEALS

April 6, 2009

Eric L. Hirschhorn, Esquire

Chair

The Rules of Professional Conduct Review Committee
c/o Hope C. Todd, Esquire

The District of Columbia Bar

1250 H Street, N.W.

Sixth Floor

‘Washington, D.C. 20005-5937

Dear Mr. Hirschhom:

On behalf of the Board on Professional Responsibility (the “Board”),
I submit herewith the Board’s comments on the proposed amendments to
Rule 1.15 of the D.C. Rules of Professional Conduct and proposed D.C. Bar
R. XI, § 20, which stem from the recommendations of the District of
Columbia Bar Foundation and the D.C. Bar’s Rules of Professional Conduct
Review Committee (“Rules Review Committee”). The Board concurs with
the recommendations of the Rules Review Committee with one exception,
which is set forth in the attached comments.

The Board hopes that our comments are of assistance to the Rules
Review Committee and the D.C. Bar Board of Governors. We would be
pleased to respond to any questions concerning our comments.

With best regards, .

Yok 14

harles J. Willghighby
Chair

cc: Wallace E. Shipp, Jr., Esquire
Robert J. Spagnoletti, Esquire
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COMMENTS OF THE BOARD ON PROFESSIONAL RESPONSIBILITY ON
PROPOSED CHANGES TO THE DISTRICT OF COLUMBIA RULES
GOVERNING THE INTEREST ON LAWYERS’ TRUST ACCOUNTS (I0LTA)

INTRODUCTION

The D.C. Bar Foundation (the “Bar Foundation™) has proposed to the D.C. Bar
certain revisions to the District of Columbia’s IOLTA rules. At the request of then-D.C.
Bar President Melvin White, the D.C. Bar’s Rules of Professional Conduct Review
Committee (the “Rules Review Committee”) considered those proposed amendments and
on February 5, 2009, submitted its Report and Recommendations.

The Board on Professional Responsibility (the “Board”) concurs with the
recommendations of the Rulés Review Committee with one exception. Specifically, we
urge that the proposed reporting and periodic certification requirements should not be
made part of the Rules of Professional Conduct nor should a violation subject the
offending lawyer to discipline, but should instead be treated as administrative
requirements of Bar membership under D.C. Bar Rule IL

A. The Proposals for Enforcement of New IOLTA Reporting

Requirements

The Bar Foundation’s proposal includes new requirements that attorneys report
the establishment and closing of IOLTA accounts and periodically certify their
compliance with or exemption from the IOLTA Rules.! Further, the proposal would
make a failure to comply with these requirements a violation of the disciplinary rules. As

the Bar Foundation noted:

! The Bar Foundation proposes to amend the Rules of Professional Conduct to include a new Rule 1.20.
Proposed Rule 1.20(i) would require lawyers or law firms to advise the Foundation of the establishment
and closing of IOLTA-eligible accounts. Proposed Rule 1.20(j) would require that every lawyer
periodically certify that all IOLTA-eligible funds are being held in an IOLTA account.



We do not envision that failure or refusal to comply with the
rule requiring periodic certification would subject the Bar
member to administrativé suspension. Rather, as at present,
noncompliance with any of the IOLTA rules would be
addressed by the Office of Bar Counsel pursuant to the normal
disciplinary process.

Bar Foundation’s November 2, 2007 Report at 12.

The Rules Review Committee recommended that these and other provisions
relating to IOLTA accounts be placed in a proposed Rule 1.15(b),” but it was not asked
to, and did not, comment on how these requirements should be enforced. It did, however,
agree that the Bar Foundation should be empowered to monitor compliance with the

reporting and certification requirements.’.

B. The Board’s Comments

While the Board supports the reporting and certification requirements, it disagrees
with the pro'posal to make failure to comply with those requirements a violation of the
Rules of Professional Conduct. Ra£her, the Board recommends that the proposed
reporting and certification requirements be treated as administrative requirements of Bar
membership under D.C. Bar R. 11, rather than in proposed Rule 1.15(b) as subjects of
disciplinary enforcement. Doing so will enable a fast response to a lawyer’s failure to
comply and will also avoid diverting the resources of the disciplinary system from cases

involving conduct that seriously affects the courts, the public, and the profession.

? Proposed Rule 1.15 (b) states, in relevant part:

A lawyer shall, in the form and manner prescribed by the District of Columbia Bar Foundation
(Foundation), (1) advise the Foundation of the establishment and closing of a DC IOLTA
Account; and (2) certify periodically to the Foundation compliance with the IOLTA requirements
of this rule or exemption from those requirements.

* As endorsed by the Rules Review Committee, proposed D.C. Bar R. XI, § 20(h) would provide: “The
Foundation may monitor . . . compliance by lawyers with the IOLTA reporting requirements of Rule
1.15¢b) of the DC Rules of Professional Conduct.”



Rule 1.15 sets forth a lawyer’s ethical obligations regarding the proper handling
of entrusted funds. Violations of its provisions are serious. Intentional or reckless
misappropriation ordinarily results, almost automatically, in disbarment and even a
negligent misappropriation results in a lengthy suspension, as may a commingling
violation. By contrast, the reporting and certification requirements set forth in the
proposed amendments to Rule 1.15(b) are prophylactic measures intended to remind
attorneys of their IOLTA obligations. They do not prescribe the manner in which a
lawyer must handle entrusted funds, but instead require a lawyer to state that he or she
has fulfilled those substantive duties. The courts, the profession, and the public must be
protected from lawyers who mishandle entrusted funds, but a lawyer who complies with
these duties does not pose a risk to the public merely because he or she fails to report or

' certify that compliance. In short, the certification and reporting requirements do not
directly implicate the public interest; they are a means to an end, not an end in
themselves. With the exception of the requireme;xt to report professional misconduct in
Rule 8.3, which is critical to a self-regulating profession, the D.C. Rules of Professional
Conduct contain no administrative reporting requirement that carries disciplinary
sanctions for noncompliance.*

Rather, reporting and certification regarding the handling of IOLTA funds are

more properly included among the administrative requirements of Bar membership set

* Imposing disciplinary sanctions based on noncompliance with rules that have not been adopted by the
Court also raises serious questions. The proposed reporting and certification rules would delegate to the
Bar Foundation the authority to develop the reporting and certification requirements that the disciplinary
system would then be asked to enforce. We believe that discipline should be reserved for violation of
ethical norms established by the Court.



forth in D.C. Bar Rule II. Other such requirements include: periodic registration;’
maintgining on file a current address; paying Bar dues; and, for new lawyers, completion
of a mandatory ethics course, These important requirements enable the Bar to operate
smoothly, and noncompliance exposes a lawyer to an administrative suspension.

Administrative suspension is far more likely than disciplinary action to promote
quick compliance with the reporting requirements at relatively little cost. As in the case
of failure to register or to pay Bar dues, the Bar would be able to act promptly and on its
own initiative, following notice that a lawyer has failed to make the required report
and/or certification. No lengthy proceedings are necessary. The disciplinary system, by
contrast, involves layers of procedural requirements, culminating, in most cases, in
Teview before the D.C. Court of Appeals, before any sanction is imposed, and the process
is often lengthy. Although this deliberate process is suitable for enforcing ethical norms,
it is not well adapted to compelling the timely submission of reports and certifications. If
the expectation is that an initial inquiry from Bar Counsel \.Nould stimulate compliance,
surely the same can be said of a notice of administrative suspension by the Bar.

The recent amendments to Rule XI reflect a clear indication from the Court that
only serious and contested cases should command the resources of the disciplinary
system. We do not think that noncompliance with a reporting requirement, when the
lawyer may be complying with substantive ethical obligations, meets this threshold. To
divert the resources of Bar Counsel, the lawyers and public members who volunteer their

time, and members of the Court to enforce reporting requirements seems contrary to the

3 Perhaps lawyers could be required to file the necessary certification regarding compliance with or
exemption from the IOLTA requirements with the annual registration statement.

4



Court’s direction. Tt is, moreover, ill-advised, especially at a time when the number of
complaints may increase due to the current economic environment.

CONCLUSION

The Board appreciates the opportunity to submit its comments on the proposed
changes to the IOLTA rules. We hope they are of assistance to the Rules Review
Committee and the D.C. Bar Board of Governors.

Respectfully submitted,

THE BOARD ON PROFESSIONAL RESPONSIBILITY

Chair
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OFFICE OF BAR COUNSEL

April 6, 2009

Robert J. Spagnoletti

President, D.C. Bar Board of Governors
The District of Columbia Bar

1250 H Street, NW

Washington, DC 20005

Re:  The District of Columbis Bar Fourdaiion’s
Propesed Rule Amendments

Dear Mr. Spagnoletti:

We have had the opportunity to review the comments of the Board on
Professional Responsibility (“Board™) on the proposed amendments to Rule 1.15 of
the D.C. Rules of Professional Conduct and proposed D.C. Bar R. XI, § 20, which

stem from the recommendations of the District of Columbia Bar Foundation and the
D.C. Bar’s Rules of Professional conduct Review Committee.

The Office of Bar Counsels concurs in the comments of the Board.
Sincerely, .

- Zely

Wallace E. Shipp,
Bar Counsel

cc: Charles J. Willoughby, Chair

Elizabeth J. Branda, Executive Attorney -
Board on Professional Responsibility

WES:LKB:gjh

S15 5th Street NW, Building A, Room 117, Washington, DC 20001 ® 202-638-1501, FAX 202-638-0862
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MEMORANDUM

TO: D.C. Bar Board of Governors
FROM: Katherine A. Mazzaferri, Cynthia D. Hill, Carla J. Freudenburg
DATE: June 8, 2009

SUBJECT: Staff Recommendations on Certain IOLTA Proposals
Introduction

As an overarching principle, the Rules of Professional Conduct Review
Committee (“Rules Review Committee™), the Bar staff and the Bar Foundation agree that
a comprehensive IOLTA rule will further the important mission of the Bar Foundation --
to make funding available to legal service providers in the District of Columbia by
increasing the revenue available to the Bar Foundation. The Bar Foundation and the Bar
staff further agree that member education will be important to the success of
implementing any revised IOLTA rules.

However, there are several aspects of the proposed revisions to Rule 1.15 to
which the Rules Review Committee, the Bar Foundation, and Bar staff have each taken a
different approach. These different approaches involve proposals for a limited exception
to compliance with the IOLTA rules for lawyers who engage in multijurisdictional
practice; a requirement that members certify their compliance with or exemption from the
IOLTA rules; certain additional reporting requirements for members who are required to
maintain IOLTA trust accounts; and enforcement mechanisms.

Multijurisdictional Practice Exemption

The Rules Review Committee and the Bar Foundation have taken different
approaches to determining who is covered under the proposed multijurisdictional
(“MJP”) practice exemption in Rule of Professional Conduct 1.15(b).

The attached memoranda from the Rules Review Committee and the Bar
Foundation provide details about the approach and rationale each has taken in drafting

the exception to RPC 1.15.

Member IOLTA Rules Education Campaign

The Bar staff consensus is that the most productive, cost-effective way to notify
members about the new IOLTA rules and to facilitate compliance is through a
comprehensive, in-depth program education effort, to be conducted under the Bar’s Rules
Education Program. This emphasis on extensive member education is particularly
important because the requirements of the different jurisdictions in which some D.C. Bar
members are licensed to practice may initially complicate those members’ understanding

EXHIBIT G



of how the revised rules would apply, to them. The Bar Foundation supports the Bar’s
proposed member education campaign, and it is antici?ated that the Bar Foundation
would be involved in education and outreach to members.

The Bar can draw on its successful experience in conducting the 2007 Rules
Education Program on the substantial changes to the D.C. Rules of Professional Conduct.
For example, all CLE courses devoted to the Rules changes received “good” to
“excellent” ratings; most courses and faculty received “excellent” ratings; almost every
course had feedback about the useful and practical nature of the courses; and many
individual attendees commented that it was the best CLE they had attended. The 2007
Bar Conference was wholly devoted to the Rules changes, and the changes were
highlighted in the E-Brief and the Washington Lawyer. The outreach has been ongoing:
in FY 2007-08, 1,869 people attended 31 different courses that were in the Rules
Education Program.

Additionally, the Mandatory Course on the D.C. Rules of Professional Conduct
and D.C. Practice, which is offered 12 times a year, receives consistently high ratings and
reaches approximately 3,500 members annually. “Basic Training,” a popular, intensive
seminar for solo practitioners produced by the Practice Management Advisory Service,
receives consistently outstanding feedback.

The Rules Education program on revised IOLTA rules would include:
1. Washington Lawyer: Bar president’s page; “Speaking of Ethics” column; “Bar

Counsel” column; and feature article(s). Articles and columns on the topic could appear
in consecutive issues.

2. Continuing Legal Education: A new course about the new IOLTA rules could
be developed, or the topic could be included as part of the existing CLE course on Ethics
and Trust Accounts. The course could be offered free of charge to members; also
available on a CD and online (if this latter method of delivery becomes available).

3. Mandatory Course on the D.C. Rules of Professional Conduct and D.C.
Practice: The topic would be included in the ethics, disciplinary system and regulation
counsel segments of Course sessions.

4. Sections: Educational events sponsored by the solo and small firm committee
of the Law Practice Management Section.

5. D.C. Bar Website: A lead story about changes to the IOLTA rules would be
posted periodically on the Bar’s website.

! Although the Bar Foundation supports a member education campaign, it does not view the member
education campaign as an alternative to an IOLTA certification and reporting plan.



6. Regulation Counsel Staff: Legal ethics counsels and the manager of the
Practice Management Advisory Service (PMAS) would educate members one-on-one
through phone and e-mail consultations about the new rules and compliance.

7. “Basic Training” seminar: Sponsored by the Practice Management Service
Committee, this intensive seminar for new and current solo practitioners is held once or
twice a month by the PMAS manager. During sessions of this seminar, the manager and
Bar Foundation staff would be available to educate members about the new IOLTA rules.

8. Bar Foundation: Through its work of managing and distributing IOLTA
funds, the Bar Foundation has established relationships with area banks and large District
law firms. It is anticipated that the Bar Foundation would continue its outreach and
education efforts about the new IOLTA rules to the banks and law firms.

9. Online surveys to selected groups of members (particularly to solo practitioners
and to attorneys in small, medium and large firms) before and after implementation of the
IOLTA rules to assess members’ awareness of the IOLTA rules and the effectiveness of
the Bar’s notice to members, and to identify ways in which the Bar could facilitate
members’ compliance. This idea originated from a recent discussion with the Bar
Foundation.

10. The Bar can provide to the Bar Foundation contact information on the firm
administrators for the largest law firms located within the District of Columbia, which
would enable the Bar Foundation to reach approximately 9,000 lawyers. '

11. After two years, an evaluation and cost/benefit analysis should be considered
to determine if a certification plan would be appropriate, and if so, how it might

effectively be designed.

Certification Requirement

The Bar Foundation has proposed that D.C. Bar members be required to certify
whether they are complying with the IOLTA rules or whether they are exempt from
them. Under the Foundation’s proposal, non-compliance with the certification
requirement would be treated as a disciplinary violation.

Although the Rules Review Committee’s Report includes an IOLTA certification
requirement in RPC 1.15 (b),” originally proposed by the Bar Foundation, the Rules
Review Committee has taken no position on the merits of the form and manner of this
requirement.’

2 «A Bar member shall in a form and manner prescribed by the Foundation... (2) certify periodically to the
Foundation compliance with the IOLTA requirements of this rule or exemption from those requirements.”

3 The Bar Foundation’s proposal was in pfoposed RPC 1.20, and it specified that certifications would be
submitted to the D.C. Bar.



In comments filed about the proposed IOLTA rule changes, the Board on
Professional Responsibility (BPR) and the Office of Bar Counsel (OBC) stated their
belief that non-compliance with a certification requirement should not subject a member
to disciplinary suspension because a member’s failure to do so does not directly implicate
the public interest, which the Rules of Professional Conduct are intended to protect.
Additionally, enforcing a certification requirement would divert the resources of the
Office of Bar Counsel from prosecuting serious and contested disciplinary cases. Instead,
they recommended that enforcement of the IOLTA provisions be through administrative
suspensions.

The Bar staff believes, however, that certification would be unduly
administratively burdensome and expensive, and there is no assurance that imposing such
a requirement would produce the desired result -- more revenue for the Foundation — or,
if more revenue, enough additional revenue to offset the costs of administering a
certification program. In addition, the Bar staff concurs with the views expressed by the
BPR and the OBC that non-compliance with a certification requirement should not be
subject to disciplinary suspension. Contrary to the alternative suggested by the BPR and
OBC, however, Bar headquarters staff also believes that non-compliance with a
certification requirement should not result in administrative suspension, i. e the loss of
one’s license to practice law, under D.C. Bar Rules II or any other Bar rule.

Sanctions for Non-Compliance

Information from other jurisdictions demonstrates that there are a variety of
approaches to the issues of whether to require certification of IOLTA compliance and, if
so, how to enforce the requ1rement For example, although Maryland requires lawyers
to report their compliance with, or exemption from the IOLTA rule or statute, its Rules
do not specify any penalties for non-compliance. New York reports that lawyers are not
required to certify. Pennsylvania lawyers are obligated to certify, and the attorney’s
annual registration form will not be processed if he or she does not certify IOLTA
compliance or exemption. In addition, even where it appears that there are sanctions for
non-compliance, imposition of the sanctions may be inconsistent. For example, although
Texas lawyers are subject to suspension for failing to certify, sometimes this penalty is

* Typically, the non-disciplinary parts of the Bar have had responsibility for handling matters where non-
disciplinary enforcement is appropriate.

Although the BPR recommended administrative suspension for non-compliance with a
certification requirement, the BPR did not consider the option of no enforcement because that question was
not before it when it reviewed the Rules Review Committee’s report. As a preliminary view, the BPR
leadership has a concern about the non-enforcement proposal of the Bar headquarters staff; however, the
full BPR has not had the opportunity to consider the matter.

5 Chart, IOLTA Compliance Reporting Information 2006, IOLTA Clearinghouse Database — Self
Reporting by Programs.



not enforced. California also has a certification requirement, but it appears that it is not
currently being enforced.®

Certification itself, as opposed to compliance with the underlying ethical
requirement of properly maintaining an IOLTA account, is a technical process that does
not — and, in this jurisdiction, should not -- rise to the level of becoming an ethical
requirement.” None of the other ethical requirements of the D.C. Rules of Professional
Conduct have certification requirements.

Disciplinary or administrative suspension for non-compliance with a certification
requirement would likely fall disproportionately on solo and small firm practitioners.
Unlike large-firm practitioners, who have support systems in place to monitor and
respond to a certification requirement, it is typically more of a challenge for solo and
small-firm practitioners to handle administrative and business tasks related to their
practices. Moreover, in the current economic climate, more attorneys, including recent
law school graduates, are opening solo practices, and current solo and small firm
practitioners are struggling with diminished revenue and resources. We believe that Bar
resources would be better spent on notice to our members about the new IOLTA rules
through intensive education efforts instead of punishing lawyers for failing to certify
compliance or exemption with the JOLTA rules.

Cost Effectiveness Analysis

A certification requirement is expensive, and not known to be cost effective. As
of November 2008, it was estimated that it would cost approximately $208,000 during
the first year to reach 88,000 members by postal mail® and nearly $160,000 annually in
subsequent years. This estimate includes only the cost of postage, and the labor costs for
database design and data collection; it does not include the costs of ongoing editing,
maintenance or analysis of the data, creating reports, etc.” These costs would only rise as
the Bar’s membership increases and postage and labor costs increase.

The costs of certification would have to be absorbed by the Bar Foundation. The
1980 member referendum prohibits the use of Bar dues for administering this program.

¢ Maryland, New York and Pennsylvania are voluntary bar jurisdictions; California, Florida and Texas are
unified bars.

7 Without a track record of applying other methods, such as massive education, to secure compliance,
certification and sanctions would be a particularly harsh response to a member who properly maintains all
accounts but fails to submit a certification that he or she is complying with the IOLTA rules, or the member
who clearly is exempt from the IOLTA requirements but fails to submit a certification to that effect.

§ Given the unreliability of e-mail (e.g., incorrect and outdated addresses, member restrictions on usage,
spam filters, employer rules about receipt of non-employment e-communications, etc.), e-mail would not be
a viable alternative for effective notice to members who would be subject to the new requirements.

° The Bar staff also has not attempted to design or to estimate the costs of administering a process for
administrative suspension of members who do not comply with a certification requirement, as proposed by
the Bar Foundation.



If asked by the Court of Appeals for its opinion on using dues funds for certification, the
BOG would have to determine, as a policy matter, if it thought that this use of dues was
an appropriate, and a good use of dues, given the other Bar programs that the Bar is not
permitted to fund with dues'?, as well as the limitations on available resources for those
activities that are currently dues-funded.

Certification is unlikely to be cost effective for the Bar Foundation. The Bar
Foundation has told us that $208,000 is the equivalent of nearly two months of revenue
for it. However, given the current economic climate, the Foundation is now facing a
$1,000,000 shortfall in interest revenue this year, and if a certification requirement were
in effect, the costs of certification would absorb a higher percentage of its income —
almost 20%. "'

We are unaware of any way to quantify the amount of extra interest revenue that
the Bar Foundation might gain through a certification requirement that would enable it to
cross-check banking data and track down revenue that it otherwise may be “missing.”
There is no way of knowing whether a certification requirement would net the
Foundation a “profit” in excess of the funds it would expend on certification.

Because there is not a uniform method for administering a certification
requirement that can be duplicated reliably to produce enough revenue to justify the
significant costs to administer it, we believe that it would be prudent initially to take a
careful approach before implementing a certification program in this jurisdiction.

JOLTA Account Reporting Requirements

The Rules of Professional Conduct Review Committee’s Report also includes an
JIOLTA reporting requirement in RPC 1.15(b)(1): “A Bar member shall in a form and
manner prescribed by the Foundation (1) advise the Foundation of the establishment and
closing of a DC IOLTA account . ..”

1° Including the CLE Program, which assists members in complying with their ethical obligations under
RPC 1.1 to maintain the requisite knowledge and skills to represent clients competently.

"' The variety of approaches among other jurisdictions may reflect how much IOLTA revenue is reliably
anticipated as compared to with how much it costs to administer a certification requirement. For example,
in 2007-08, Florida received $44 million in IOLTA revenue; California received $22 million in 2008;
Texas, $20 million in 2007; Pennsylvania, $12.1 million in 2008; and Maryland, $6.7 million in 2008.

Although we do not know the break-out of the costs of administering California’s [OLTA certification,
California administers IOLTA accounts, the California Equal Access Fund, the Justice Gap Fund and the
administration of grants to legal services providers with a $1.5 million operating budget. Three full-time
staff work on JOLTA administration. Texas administers IOLTA compliance with two full-time staff who
spend 50 to 60% of their time on compliance work during an approximately six-month period, and one
assistant who provides full-time support during the same six months. Members comply through their law
firms, online, or by mail. Last year, the Texas certification process moved more fully online; members
were mailed only one paper reminder.



. As with the proposed certification requirement, included in the Bar Foundation’s
report, the Rules Review Committee has taken no position on the form and manner of its
implementation. *

The Bar Foundation has proposed that non-compliance with the reporting
requirement should be treated as a disciplinary violation. While disagreeing with this
approach, the BPR and the OBC have suggested that failure to report the opening and
closing of IOLTA accounts should be subject to administrative suspension.’

Based on the research about some other jurisdictions, there is lack of uniformity
and indeed, considerable ambiguity about whether there are penalties for bar members
who fail to report the opening and closing of IOLTA accounts. For some jurisdictions, it
is difficuit to determine whether reporting is even required. For example, in Maryland
and Pennsylvania, it is unclear whether attorneys are required to report the opening and
closing of IOLTA accounts. According to IOLTA instructions given to California and
Texas attorneys, it appears that they are required to report, but it is not clear that this is a
rule-based requirement. Florida’s ethical rules do require a member to report the opening
of an IOLTA account (but are silent about whether the attorney must report the closing of
such accounts), and failure to do so presumably subjects a member to disciplinary
sanctions.

For the reasons expressed about certification, we do not think that there should be
any consequences for the failure of a D.C. Bar member to notify the Bar Foundation of
the opening and closing of an IOLTA account. In addition, Bar staff also believes that
non-compliance should not result in administrative suspension under D.C. Bar Rule II or
any other Bar rule.

However, we recognize that there are public policy reasons why the Bar
Foundation would want members to notify it when they establish and close JOLTA
accounts. For example, under current Appendix B(c)(1) and (2) to Rule X of the D.C.
Bar Rules and the form used to establish an IOLTA account, the depository is directed by
the lawyer or law firm to remit the interest, other financial information and the name of
the lawyer or law firm associated with the IOLTA account to the D.C. Bar Foundation.
The form also directs the lawyer to send a copy to the Bar Foundation (DC IOLTA
Account Election Form attached). However, the Bar Foundation reports that banks and
Bar members are inconsistent in providing this information. Thus, the Bar Foundation’s
proposed notice requirement would enable Foundation staff to cross check for accuracy
the IOLTA account information and interest that the banks are providing to the Bar
Foundation.

2 The Bar Foundation’s proposal was in proposed RPC 1.20, and specified that notice would be made to
the Bar Foundation in a form and manner prescribed by the Bar Foundation.

3 As was the case with its consideration of the certification requirement, the BPR did not consider the
alternative of no enforcement of an account reporting requirement because that question was not before it.
While the BPR leadership preliminarily has a concern about the non-enforcement proposal, the full BPR
has not had the opportunity to consider the matter.




The Rules Review Committee’s proposed Section 20(g)(1) through (3) to Rule XI
of the Rules Governing the Bar mirrors the purpose and function of current Appendix
B(c)(1) and (2). The Bar Foundation agreed with the Rules Review Committee’s
placement of this language in Rule XI instead of an RPC." The current language of
Appendix B(c) states that lawyers or law firms depositing client funds . . . shall direct the
depository institution to remit the interest to the Bar Foundation, etc. In comparison, the
proposed language of Rule XI Section 20(g) does not include the language “lawyers or
law firms shall direct the depository institution.” Instead, Section (g) states that “On
forms approved by the Foundation, a financial institution that maintains DC IOLTA
accounts shall . . .” However, the obligations of the banks to the Bar Foundation are the
same under the current and proposed rules.

Although we do not believe that there should be disciplinary or administrative
consequences for the failure of a Bar member to report the opening and closing of an
IOLTA account to the Bar Foundation, we support the idea that there should be a strong
statement by the Court of Appeals as to the importance of lawyers reporting this
information to the Bar Foundation. Additionally, there needs to be clarity on this point
for our members and for our staff experts in the Legal Ethics and Practice Management
programs who typically field these kinds of inquiries. In a manner analogous to RPC
Rule 6.1, where members are encouraged to either provide pro bono representation or
contribute to legal services providers, we suggest that members should be encouraged —
although not required -- to notify the Bar Foundation of the establishment and closing of
IOLTA accounts.

Conclusion

We strongly believe that an intensive education effort by the Bar and the Bar
Foundation will accomplish the goal of educating Bar members about their new
obligations under the revised IOLTA rules and will increase interest revenue to the Bar
Foundation without the significant drain on revenue and staff resources that reporting and
certification requirements would entail. The Bar already has a successful member
education program to draw on in designing this effort.  Several years after
implementation of the IOLTA rules, an assessment can be considered to determine if
certification and/or account reporting requirements are necessary to enhance the Bar
Foundation’s revenue and work significantly.

We also support surveys of our members to measure compliance with the IOLTA
rules and to help us improve our efforts to facilitate member compliance.

Because we recognize that there are public policy reasons why the Bar
Foundation would want members to notify it when they establish and close IOLTA
accounts, we support a voluntary program accompanied by a strong statement from the

' The Rules Review Committee believed that the obligations of the approved depositories were more
appropriately housed in Rule X1 instead of a Rule of Professional Conduct, which governs obligations of
lawyers.




Court within the Rules of Professional Conduct to encourage Bar members to notify the
Bar Foundation when they open and close IOLTA accounts.
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District of Columbia Bar
Board of Governors Meeting' -
July 21, 2009

Call to Order
(Agenda Item 1)

President Kim M. Keenan called the Board of Governors to order at 1:15 p.m.

The members of the Board of Governors present at the meeting were: Johnine P. Barnes,
Paulette E. Chapman, Judith M. Conti, Sabine S. Curto, Judy Deason, Ronald S. Flagg,
Meredith Fuchs, Nathalie F.P. Gilfoyle, Ankur J. Goel, Ellen M. Jakovic, Kim M. Keenan,
Barry C. Mills, Laura A. Possessky, James W. Rubin, and R. Justin Smith. Amy L. Bess,
Charles R. Lowery, Jr., Christina G. Sarchio, and Robert J. Spagnoletti participated by
telephone.

The Honorable Eric T. Washington, Chief Judge, D.C. Court of Appeals. and the
Honorable Lee Satterfield, Chief Judge, D.C. Superior Court, joined the meeting. Bar
headquarters staff members who attended were Katherine A. Mazzaferri, Cynthia D. Hill,
Joseph P. Stangl, Maureen Thornton Syracuse, Carla J. Freudenburg, Mark Herzog, Cynthia G.
Kuhn, Daniel Mills, Karen Savransky, and Hope C. Todd. Others in attendance were Elizabeth
Branda, Board on Professional Responsibility; Katherine Garrett, D.C. Bar Foundation; Eric L.
Hirschhorn, Rules of Professional Conduct Review Committee; Virginia A. McArthur,
Continuing Legal Education Committee; Stephen J. Pollak, D.C. Bar Foundation; Daniel
Schumack, Rules of Professional Conduct Review Committee; and Gene Shipp, Office of Bar
Counsel.

Proposal on Amendments to IOLTA Rules
(Agenda Item 14)
Ms. Hope Todd summarized the three proposals for revisions to the JOLTA Rules to

make IOLTA mandatory for D.C. Bar members and to require interest rate comparability for all

! JOLTA discussion only; all other portions of the minutes are redacted.
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approved depositories. These included a November 2007 proposal of the D.C. Bar Foundation,
a June 4, 2009 proposal of the Rules of. Professional Conduct Review' Committee (“Rules
Review Committee™), and a June 9, 2009, proposal of the D.C. Bar Foundation. The critical
distinction among the three proposals is how each rule addresses exemptions for members with
multi-jurisdictional practices.

Mr. Daniel Schumack, Vice-Chair of the Rules Review Committee, presented the Rules
Review Committee’s recommendation, which would allow an exemption if the lawyer is
otherwise compliant with contrary mandates of a tribunal or is participating in, and compliant
with the trust accounting rules and IOLTA program of the jurisdiction in which the lawyer is
licensed and principally practices. He highlighted the committee’s concerns about a transaction-
based rule, e.g., the risks that attorneys would have to maintain multiple trust accounts, incur
additional expense to manage and maintain them, and potentially commit disciplinary violations
if funds were placed in the wrong accounts. He expressed the committee’s desire to simplify
and to clarify the IOLTA and trust accounting rules.

Mr. Eric L. Hirschhorn, Chair of the Rules Review Committee, also described the
differences among the proposals.

Mr. Stephen J. Pollak, immediate past President of the D.C. Bar Foundation, and Ms. Katherine
L. Garrett, Executive Director of the Bar Foundation, described the Foundation’s November
2007 proposal, which would take a transactional approach and would require that all IOLTA
funds arising out of transactions with a nexus to the District of Columbia be placed in D.C. |
IOLTA accounts. In response to the Rules Review Committee proposal, the Bar Foundation
also put forward its June 9, 2009 proposal, which considers the practitioner’s principal place of
practice and would permit an exception to the D.C. IOLTA rule only when there is a conflict

between the D.C. rule and the contrary mandates of a tribunal or another jurisdiction’s rules.



Mr. Shipp described the Bar Counsel’s analysis of disbursement irregularities and overdraft
notices related to IOLTA accounts. He concluded that the number of matters involving trust
accounts docketed by Bar Counsel is very small in relation to the total number of complaints
received about other matters.

Mr. Mills discussed the impact on solo and small firm practitioners of maintaining
multiple IOLTA accounts. He noted that in his Basic Training seminar, he receives many basic
questions about trust accounts. He commented that any IOLTA rule adopted should be clear and
easy for practitioners to follow.

The discussion moved to the merits of a transaction based or principal place of practice
approach to addressing multi-jurisdictional practice considerations, the ease of practice for
attorneys, and the increase in the amount of money potentially available for IOLTA.

ACTION ITEM: Ms Keenan requested the sense of the Board as to Option 1,
the Bar Foundation’s proposal of November 2007 of a transaction-based
approach. The sense of the Board of Governors was to reject option 1.

ACTION ITEM: A motion was made and seconded to vote between options 2,
the Rules Review Committee proposal of June 4, 2009 (rate comparability
required for approved depositories and I0OLTA participation mandatory for
attorneys with exemption based on “licensed and principally practices™) and 3,
the Bar Foundation proposal of June 9, 2009 (rate comparability required for
“approved depositories and IOLTA participation mandatory for attorneys with
exemption based on “contrary mandates”). Through a ballot vote by the voting -
members of the Board of Governors, the Board decisively approved
recommending option 2 to the Court of Appeals.

Ms. Garrett then discussed the Bar Foundation’s proposal on IOLTA monitoring by the
Bar Foundation. Citing potential disciplinary consequences, Ms. Elizabeth Branda requested an
opportunity to review and comment on any proposal on IOLTA monitoring. Ms. Mazzaferri
discussed concerns related to sharing member records with the Bar Foundation for its
monitoring efforts. She noted that those concerns could be addressed in a transmittal letter to

the Court of Appeals. The Board then considered two separate proposals for draft language, one

submitted by the Bar Foundation and the other by the D.C. Bar staff.



ACTION ITEM: A motion was made and seconded to approve in principle an
IOLTA monitoring concept, with the specific language to be developed by the
Bar Foundation and the Rules Review Committee, for final approval by the
Executive Committee. The motion was accepted without objection.
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BOARD ON PROFESSIONAL RESPONSIBILITY

July 30, 2009

Kim Michele Keenan, Esquire

President, District of Columbia Bar

c/o Carla J. Freudenberg, Esquire

Regulation Counsel, District of Columbia Bar
1101 K Street, N.W.

Suite 200

Washington, D.C. 20005

Re: Proposed Changes to the District of Columbia Rules
Governing IOLTA

Dear Ms. Keenan:

On behalf of the Board on Professional Responsibility, I submit herewith
comments on the most recent proposed changes to the District of Columbia rules
governing the Interest on Lawyers’ Trust Accounts (IOLTA).

The Board hopes that our comments are of assistance to the Board of
Governors in making its recommendations to the D.C. Court of Appeals.

We would be pleased to respond to any questions concerning the Board’s
comments.

With best regards,

harles J. Willgghby
Chair

cc: Wallace E. Shipp, Jr., Esquire
Bar Counsel

Ronald S. Flagg, Esquire
President-Elect
District of Columbia Bar

Katherine L. Garrett, Esquire
Executive Director
District of Columbia Bar Foundation
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SUPPLEMENTAL COMMENTS OF THE BOARD ON PROFESSIONAL
RESPONSIBILITY ON PROPOSED CHANGES TO THE DISTRICT OF COLUMBIA
RULES GOVERNING THE INTEREST ON LAWYERS’ TRUST ACCOUNTS (IOLTA)
INTRODUCTION

The Board has been asked to comment on proposed language authoriiing the Bar
Foundation to monitor compliance with IOLTA requirements. The new language provides, in
relevant part: “The Foundation may monitor lawyers’ participation in the DC IOLTA program.”
Proposed Comment 4‘ to Rule 1.15. Two classes of entities are subject to monitoring:
(1) financial institutions that hold IOLTA accounts; and (2) lawyers, with respect to their
participation in the IOLTA program.l The proposal will require changes to the Comments to
Rule 1.15 (safekeeping of property) and a new section of D.C. Bar Rule XI (“Rule XI”) to
address trust accounts. The monitoring provision would appear as Rule XI, § 20(h).

The Board has been advised that, for many years, the Foundation has monitored the
opening of IOLTA accounts at financial institutions. The institution notifies the Foundation,
which can then reconcile the interest payments to ensure that the Foundation is receiving funds
from that IOLTA account. We understand that the Foundation intends to continue this practice,
in the expectation that new IOLTA accounts will be opened if participation in IOLTA becomes
mandatory, as the Board of Governors will propose. We are told that this monitoring has been
occurring for more than 20 years, and the Foundation has not previously considered express
authorization necessary. Further, we are told that the Foundation from time to time makes

inquiries to individual lawyers.

! Proposed Rule X1, § 20(h) provides that “[t]he Foundation may monitor 1) fulfillment of the requirements of
paragraphs (f) and (g) of this Rule [setting forth dividend and interest rates and the remittance and reporting
obligations of participating financial institutions] by institutions that elect to offer and maintain DC IOLTA
accounts; and 2) lawyers’ participation in the DC IOLTA program.



In the Board’s view, these proposed amendments raise three issues:

1. Is additional authority necessary?

The rule seems superfluous in light of the fact that the Foundation currently monitors the
opening of new accounts and may under its existing authority make inquiries of lawyers. If the
rule is instead intended to increase the authority of the Foundation, it is important to identify the
additional activities that the Foundation would be authorized to take.

2. Placing the IOLTA rules in Rule XI will make them less prominent.

Rule XTI addresses the jurisdiction and operation of the disciplinary system. The IOLTA
rules now appear as an appendix to the D.C. Rules of Professional Conduct. A violation of these
provisions subjects a lawyer to discipline. As we understand, the Board of Governors approved
the recommendation of the Rules of Professional Conduct Review Committee to move the
IOLTA provisions from the appendix to a new section of Rule XI, which would separate them
from the ethics rules governing lawyer conduct. Our understanding is that one objective of this
change is to make the IOLTA rules more prominent.

We believe that the change will have the opposite effect. In the Board’s experience, the
vast majority of lawyers are not familiar with Rule XI and learn of it only when they become the
subject of disciplinary charges. Further, it is not at all apparent that financial institutions will
think to turn to the rule that governs lawyer discipline to determine their IOLTA responsibilities.
Consequently, attaching the IOLTA rules at the end of the disciplinary procedures set forth in
Rule XI will likely make the IOLTA rules harder for lawyers to find and no more accessible to

financial institutions than they are in the appendix to the disciplinary rules.



3. Describing the Foundation’s authority in a Court rule devoted to the dlsclplmag
system is confusing and potentially mischievous.

In addition, placing in Rule XI a description of the Foundation’s authority to monitor
lawyers’ participation in IOLTA implies that the Foundation is part of the disciplinary system
and that a failure to provide information in response to its inquiry may be grounds for discipline.
The proposed language of Rule XI, § 20(h) authorizes the Foundation to monitor “lawyers’
participation in the DC JOLTA program.” This suggests that the Foundation is to play an active
role in the disciplinary system by investigating possible non-compliance. The problem is
compounded because the provision would delegate to the Foundation broad discretion over the
form and substance of its monitoring. Though the proponents of this provision have assured us
that they contemplate only voluntary participation and non-intrusive inquiries, nothing in
proposed § 20(h) so limits the Foundation’s authority, leaving open the possibility that a future
Foundation might take a contrary position. Engrafiing a voluntary procedure into the mandatory
rules of the disciplinary system invites confusion.

The Board appreciates the assurance of Bar Counsel that he would not prosecute an
attorney for failing to cooperate with voluntary monitoring and that refusal to cooperate would
not constitute misconduct under Rule X1, § 2(b) (defining misconduct). We do not find the issue
as clear as Bar Counsel suggests, and there is no guarantee that a future Bar Coun§e1 will not
take a different view. The Board has held that provisions of Rule XI governing recordkeeping
are enforceable by Bar Counsel, and they have been charged as violations.

4. Where should the Bar Foundation’s autherity appear?

The Board submits that the Bar, the Court and the Foundation would be best served by

creating a new District of Columbia Bar Rule, Rule XVI, to address the Bar Foundation and its



role in IOLTA.2 The Board on Professional Responsibility, the Clients’ Security Fund, and the
Attorney/Client Arbitration Board each has its own separate rule, making it easy for a lawyer to
find the relevant provisions. Making participation in IOLTA mandatory will elevate the role of
the Bar Foundation, and it is fitting that the Court’s rules recognize its importance. A separate
rule dedicated to the Bar Foundation will make it more prominent to both lawyers and financial
institutions than appending the provisions to Rule XI.

Our proposed Rule XVI should explain the role of the Foundation and its authority to
monitor lawyers’ participation in IOLTA. The Board believes that the Rule should describe with
some specificity what actions the Foundation is authorized to take and make clear that a lawyer
“should” (i.e., is strongly urged to) comply with those reasonable requests.

CONCLUSION

The Board appreciates the opportunity to submit its comments to the most recent
proposed changes to the IOLTA rules. We hope they are of assistance to the Board of
Governors.

Respectfully submitted,

THE BOARD ON PROFESSIONAL RESPONSIBILITY

Dated: July 30, 2009

% Alternatively, the proposed rule could be numbered as Rule XIV, thus grouping the rule dedicated to the Bar
Foundation with the rules governing the Board, the Clients’ Security Fund and the Attorney/Client Arbitration
Board, and the successive rules renumbered accordingly.
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D.C. Bar Board of Governors
District Of Columbia Bar
1101 K StNW

Washington, DC 20005

Re:  March 25, 2011 Draft Report of the Rules, Regulations and Board
Procedures Committee in Respect of the D.C. IOLTA Program

Dear Members of the D.C. Bar Board of Governors:

Thank you for the opportunity to comment on the above-referenced draft
report (“Report”) of the D.C. Bar’s Rules, Regulations and Board Procedures
Committee (“Committee”).

We have fundamental difficulties with each of the two principal
recommendations of the report: 1) that there should be no IOLTA certification
program (the “Certification” issue); and 2) that the Foundation’s administration of
Bar members’ reporting or certifying compliance with IOLTA requirements
should be subject to oversight by and approval of the Bar’s Board of Governors
(the “Governance” issue).

A. Certification

The Report concludes that D.C. Bar members should not be required to
certify their compliance with the D.C. IOLTA rules, or to regularly provide their
IOLTA account information. Report at 26. Given that 42 states have some form
of certification requirement under their IOLTA program, we had serious questions
about that recommendation. However, based on discussions subsequent to the
issuance of the Report, we have reached agreement in principle with Bar
leadership and staff on a certification process that appears to be workable and that
does not involve the Bar’s dues statement. Consequently, at this juncture, we are
operating on the assumption that that issue is resolved.

B. Governance

1. The Bar Foundation

The D.C. Bar Foundation (“the Foundation™) was created in 1977 as a
501(c)(3) organization separate from and independent of the Bar. Its principal
function is to provide funding and other support to the network of non-profit
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organizations in the District that deliver legal services to our poor and underserved residents.
Sources of funds include i) private donations from lawyers and firms in the District, as well as
from foundations and other businesses; ii) public funds granted to the Foundation by the D.C.
City Council; and iii) interest on D.C. IOLTA accounts. The funds are used to provide support
to the District’s legal services network in the form of grants to providers of legal services, loan
repayment assistance awards for public interest lawyers, and for other programs. Over the last
decade, the Foundation has become the major private funder of civil legal services in the District
of Columbia. Administration of the IOLTA program remains a core element of the Foundation’s
responsibilities.

2. The Foundation’s Governance Structure

Under the Foundation’s Charter, its Directors are approved by the D.C. Bar Board of
Governors; and, historically, most of them have been former Presidents of the D.C. Bar. The
Foundation is a natural ally of the Bar, and has always worked in close cooperation with it.
Other than through its Director-approval role, however, the Bar has no involvement in the
conduct of the Foundation’s affairs — it has neither control nor any oversight function over the
Foundation’s operations.

As a matter of corporate governance, the Foundation has a relationship with the Bar: the
Bar plays a role in appointing its Board. But the Board members, once appointed, have a
fiduciary duty to the Foundation, and are responsible to the Foundation and not the Bar. Because
of the importance of the Foundation’s work, and because of its independent status, the
Foundation has been able to attract leading members of the Bar to serve on its Board. Thus, the
current nine members include four former presidents of the D.C. Bar, one current candidate for
president-elect of the D.C. Bar, two former managing partners of large District of Columbia law
firms and two other leaders in the D.C. legal community.

The independence of the Foundation is important in other ways. In the Foundation’s
fund-raising function, the Bar is a potential competitor for sometimes scarce dollars: the
Foundation and the Bar solicit donations from some of the same lawyers and law firms. The Bar
solicits contributions for its Pro Bono Program, and the Foundation solicits them for the
District’s entire legal services network (a process that has worked harmoniously, we note).
Similarly, in the Foundation’s grant-making and support function, the legal services providers,
who are badly in need of funding, are potentially in competition with the Bar’s Pro Bono
Program. It is appropriate and fitting then that the Foundation be entirely independent of the Bar
in the discharge of its duties.

The rule proposed by the Committee would encroach on the independence of the
Foundation. It would require that the Foundation submit “a formal [IOLTA compliance]
monitoring plan for review and approval by the Bar’s Board of Governors”; and it would
require that whenever the Foundation has “new information, new data, new best practices, or just
experience in monitoring” suggesting “that changes in the monitoring are appropriate or needed,
the Foundation would ... submit such changes to the Board of Governors for approval,” and
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“report at least annually” on monitoring activities to the Board of Governors. See, Committee
Report at 24, 25.

It is particularly inappropriate for the Bar to be placed in an oversight and approval role
of the Foundation’s administration of the IOLTA program. The Foundation’s role as
administrator of the IOLTA program was given to it by the D.C. Court of Appeals; the
Foundation has developed significant expertise in the administration of the IOLTA program,
over the last twenty-five years — expertise which the Bar’s Board of Governors does not have;
and the Foundation has done a very high quality job administering the IOLTA program.

3. The Foundation’s IOLTA Experience and Expertise

The IOLTA program itself was created by Court of Appeals rule in 1985. The
Foundation has administered the IOLTA program since its inception, pursuant to authority
delegated by the Court of Appeals. The program required lawyers covered by the IOLTA rule
— unless they formally opted out — to maintain qualifying IOLTA accounts that paid interest to
the Foundation. Because the Foundation administered the IOLTA program on behalf of the
Court of Appeals, the Foundation has reported at least annually on its administration of the
program to the Court’s Chief Judge or, on occasion at the Chief Judge’s request, to its Board of
Judges.

The Foundation by all accounts has discharged its duties well. In 2000, the D.C. Bar’s
Study Committee on the Foundation issued a report stating that “the D.C. Bar Foundation should
continue its excellent job of managing the District’s Interest on Lawyers Trust Accounts
(“IOLTA”) program.” Final Report of the D.C. Bar’s District of Columbia Bar Foundation
Study Committee (May 1, 2000), p. 31. Since 2000, the Foundation’s administration of the
IOLTA program has only strengthened. The Foundation also plays a constructive and growing
role in the national IOLTA community. The Foundation’s Executive Director serves on the
Board of the National Association of IOLTA Programs, and was appointed in 2010 to the Joint
ABA Commission on IOLTA/NAIP Technical Assistance Committee. And the Foundation’s
Executive Director is sought out to serve on substantive panels at the twice-yearly workshops on
IOLTA programs.

In its role as administrator of the program, the Foundation has, for many years, collected
information, fielded questions from members of the Bar and from banks concerning technical
requirements of the IOLTA rules, developed programs to reward banks that paid good interest
rates on IOLTA accounts, worked with banks, D.C. lawyers and others to troubleshoot issues
arising in the IOLTA program, and reconciled information received separately from banks and
from lawyers concerning the lawyers’ IOLTA accounts. This work is often revenue neutral, but
is critically important to helping lawyers remain in compliance with the rules. In short, since
1985, the Foundation has monitored compliance with and administered the IOLTA program.

The Foundation has done its work in close collaboration with the Bar. In performance of
its functions under the IOLTA program, the Foundation set up an IOLTA committee whose
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members include representatives of the Bar’s Board of Professional Responsibility, the Bar’s
Office of Bar Counsel, and Bar staff whose duties intersect with the JIOLTA program. The D.C.
TOLTA program has been very well run, and there has never been, and there is not now, any
reason to place the Foundation’s administration of that program under the control of the Bar.

C. Oversight by the D.C. Bar of the Foundation’s Administration of
a Certification Process is Unnecessary and Ill-Advised

The rule proposed by the Committee seems to rest on the premise that, in administering a
certification process as part of an IOLTA program, the Foundation would be engaged in
“regulation” — a function within the province of the Bar. In fact, however, the Foundation
would not be engaged in regulation at all. It would be engaged in gathering information, and
counseling compliance. These are the same functions the Foundation has performed for the
Court of Appeals since 1985 when the IOLTA program was created. The information gathered
might.lead some entity of the Bar to engage in regulatory or disciplinary actions. But regulation
and discipline are not responsibilities of the Foundation.

1. The Foundation’s Functions Under a Certification Process

Under the certification process just agreed to in principle between the Foundation and the
Bar, the Foundation will be performing functions similar to those it has performed in the past.
The Bar will send e-mails to those Bar members and firms most likely to have D.C. IOLTA
obligations, requesting that they certify compliance — and provide bank and account number —
with the D.C. IOLTA rules. The members’ responses will be sent to the Foundation. Follow-up
e-mails will be sent by the Bar to those members who do not respond at all. If there is
widespread non-compliance with the certification requirement, Bar counsel or the Bar will have
to decide whether regulatory or disciplinary action should be taken. The Foundation has no
responsibilities for performing either a regulatory or a disciplinary function.

2. The Foundation’s Position on the Governance Issue

We submit that, before this Board of Governors proposes that the Court of Appeals adopt
a new rule altering the Foundation’s pre-existing governance structure and compromising the
independence of the Foundation, there should have to be a problem that needs fixing. There is
none, here. The proposed radical change in the Foundation’s governance structure is
unnecessary.

Cooperation, consultation and communication between the Foundation and the Bar
concerning any certification process are important. Such cooperation will continue, as it has in
the past. However, oversight and approval of the Foundation’s implementation of a certification
process would be ill-advised. The Foundation’s small staff is fully occupied as it is. The Bar’s
process for Board of Governors’ approval will consume both time and resources of the Bar
Foundation. The process of resolving the question of what “changes” in the certification process
require Board approval will itself be time consuming. All of these issues are far better left to a
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much more efficient and informal process of collaboration and consultation such as that put in
place in the Bar Foundation’s IOLTA Committee.

The Foundation should continue in its role as administrator (not regulator) of the IOLTA
program — a program concerning which it has developed significantly greater expertise than any
other body in the District. Its administration of that program — including any certification
process — should not be subject to a cumbersome process of approval by a Bar Board of
Governors with little knowledge of the details of IOLTA program administration whenever “new
experience” or “new data” suggest changes in the process. And the Foundation should continue
to report to the Court of Appeals concerning its administration of IOLTA, just as it has in the
past.

We submit on the following page proposed rule language that would codify existing
administrative and reporting responsibility, and that will provide for a certification process. :

Respectfully submitted on behalf of
the D.C. Bar Foundation’s
Board of Directors,

Mk~

W. Mark Smith
President

! In the interest of completeness, we should say that we believe there are errors and omissions in
the Report, which are better left for another day if necessary.



Proposed Rule Language

New DC Court of Appeals Rule:

The DC Bar Foundation (Bar Foundation) administers the District of Columbia Court of
Appeals’ IOLTA program (DC IOLTA program) The Bar Foundation shall report
annually to the District of Columbia Court of Appeals on its administration of the DC
IOLTA program.

Add to Comments to RPC 1.15:

Lawyers may be requested to periodically certify or report on their compliance with the
DC IOLTA program.
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Nancy C. Crismon Procedures Committee on the Promulgation
Asistant Executive Aszorncy of a New D.C. Bar R. XIV to Address
Benjamin M. Lee IOLTA Monitoring

Assistant Executive Attorney

Dear Mr. Flagg:

In response to the report of the D.C. Bar’s Regulations/Rules/Board
Procedures Committee (the “Committee™) proposing a new D.C. Bar Rule XIV to
address the monitoring of compliance with IOLTA requirements, the Board on
Professional Responsibility and the Office of Bar Counsel submit herewith the
following comments.

The Committee has proposed that any monitoring plan developed by the
D.C. Bar Foundation “shall be subject to review and approval by the District of
Columbia Bar’s Board of Governors.” Report at 30. We take no position on
whether the D.C. Bar has the authority to oversee the Bar Foundation’s monitoring
or compliance program. We do, however, disagree with the underlying premise
offered to support the Bar’s proposed oversight function. It is described as follows
in the Committee report:

[TThe Bar has multiple responsibilities to its members. Among
these responsibilities, two core functions that the D.C. Court of
Appeals has assigned the Bar are educating members of the D.C.
Bar about the requirements of the rules of the D.C. Court of
Appeals and regulating the conduct of those members on the rules.

Id. at 24. (emphasis supplied).

EXHIBIT K
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Under the Rules of the Court of Appeals Governing the Bar, the D.C. Bar’s
regulatory authority over attorney conduct is limited to the enforcement of
compliance with the administrative requirements of Bar membership, through
administrative suspension. See D.C. Bar R. II, § 2(3). The statement in the
Committee report, however, is susceptible to a broader interpretation. It suggests
that the D.C. Bar’s core functions include “regulating the conduct of [] members
on the rules.” Report at 24. As such, the statement is inconsistent with D.C, Bar
R. XI, which delegates the core function of attorney regulation to the Board on
Professional Responsibility, which was established as an independent arm of the
Court.

Second, the Committee’s report misinterprets the Board’s position on
IOLTA monitoring, as set forth in the Board’s July 30, 2009 comments submitted
to the Board of Governors. The report describes the Board as raising a concern
“[w]hether the authority of the Bar Foundation to conduct monitoring activities
under a mandatory program would be different from its authority to monitor a
voluntary program, and if so, how it should be defined.” Report at 6. (emphasis in
original). To the contrary, the Board took no position on the Bar Foundation’s
monitoring authority under either a voluntary or a mandatory program.

In its comments, the Board instead was concerned with the then pending
proposal to place language authorizing the Bar Foundation to monitor IOLTA
participation in Rule XI. The Board believed that including the provision in Rule
X1 would create the misperception that the Foundation plays an active role in the
disciplinary system. To avoid that result, and in recognition that mandatory
IOLTA participation would make the Bar Foundation more prominent, the Board
proposed a separate rule to recognize its importance. The Board described the
purpose of the proposed rule as follows:

Our proposed Rule XV1 should explain the role of the Foundation
and its authority to monitor lawyers’ participation in IOLTA. The
Board believes that the Rule should describe with some specificity
what actions the Foundation is authorized to take and make clear
that a lawyer “should” (i.e., is strongly urged to) comply with those
reasonable requests.

Board Comments, July 30, 2009 at 4.

Our understanding is that the Bar Foundation’s monitoring of IOLTA
compliance has been beneficial to lawyers, and in tum the public, by identifying
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potential misconduct and giving lawyers an opportunity to correct it. We thus
recommend that in considering the Committee’s proposal, the Board of Governors
make every effort to avoid any undue impediment to continued monitoring by the
Bar Foundation.

Respectfully submitted,

Board on Professional Responsibility

Wallace E. Shipp, Jr.
Bar Counsel

cc:  Darrell G. Mottley, Esquire
Katherine A. Mazzaferri, Esquire v
Katherine L. Garrett, Esquire
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. INTRODUCTION
At its September 8, 2009, meeting, the District of Columbia Bar Board of Governors

(“Board of Governors” or “Board”) approved a charge to the Regulations/Rules/Board

1

Procedures Committee (“Regulations/Rules/Board  Procedures Committee” or

“Committee”) to study and make recommendations as to whether and how the D.C. Bar
Foundation (“Bar Foundation™), pursuant to the revised D.C. IOLTA? rules issued by the
D.C. Court of Appeals, would have the authority to monitor participation of D.C. Bar

members in the D.C. IOLTA program. The charge to the Committee stated:

District of Columbia Bar Board of Governors
Charge to Regulations/Rules/Board Procedures Committee
IOLTA Monitoring
October 6, 2009

The Board of Governors directs the Regulations/Rules/Board Procedures Committee to undertake a
review of specific proposed provisions to D.C. Rule of Professional Conduct 1.15 and Section 20
of Rule XI of the D.C. Court of Appeals Rules Governing the Bar. The proposed provisions would
provide notice to Bar members that the D.C. Bar Foundation (an unrelated 501(c) (3) organization)
may monitor Bar members’ participation in the Interest on Lawyers Trust Accounts (IOLTA)
program. Specifically, the Committee will study and make recommendations about the wording
and placement of the proposed provisions in the Rules Governing the Bar. The Committee will
also study and make recommendations about the scope, parameters and mechanics of the
administration of a mandatory IOLTA program as related to the recommendation on where notice
on monitoring should be addressed in the Rules.

! This is a standing Committee established by the Board of Governors in July 1999 to review the Bar's
Rules, By-laws and procedures, and to propose changes as needed. See By-laws at Appendix 1.

2 “JOLTA” stands for “Interest on Lawyers Trust Accounts.” An IOLTA account is a specific kind of
client trust account. Under the new D.C. IOLTA rules, a D.C. Bar member lawyer or a law firm possessing
client funds that are nominal in amount or are to be held for a short period of time, and that would not likely
earn net interest in a separate account (with certain limited exceptions) must deposit these funds in a D.C.
IOLTA account, which is a pooled client trust account. Bar members may only deposit IOLTA funds in
approved depositories that offer certain interest rates on IOLTA accounts (“rate comparability”). See Rules
of Professional Conduct 1.15 and Section 20, Rule XI of the Rules Governing the Bar, at Appendix 2.

Given the nature of their practice areas and settings, members who would be unlikely to need to establish an
IOLTA account include government lawyers, academics, and in-house counsel.

The interest generated by IOLTA accounts is forwarded by financial institutions to the D.C. Bar Foundation,
which uses the funds to support civil legal services providers in the District.
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The Committee will consult with interested parties, including the D.C. Bar Foundation, the Board
on Professional Responsibility, the Office of Bar Counsel, and any other parties it deems
appropriate.

The Board requests that the Committee submit its report and any recommendations as soon as
practicable.3

1. BACKGROUND AND HISTORY

A. Amendments to the Rules Governing IOLTA

On March 22, 2010, the D.C. Court of Appeals issued amendments to the Rules
Governing Interest on Lawyers Trust Accounts (IOLTA).* The amendments took effect
on August 1, 2010.° The essence of the revisions to the IOLTA rules was to change the
then-existing mandatory, opt-out IOLTA program to a mandatory program with
exceptions related to multijurisdictional practice or the contrary mandates of a tribunal.
These amendments grew out of a process that began in November 2007.

At that time, after its own 14-month study process, the D.C. Bar Foundation
proposed to the Bar that the IOLTA rules be revised with the primary purpose of
increasing interest revenue derived from D.C. IOLTA accounts. The Bar Foundation's
proposed revisions included: (1) making participation in the D.C. IOLTA program
mandatory, rather than a mandatory, opt-out program, and (2) requiring that a banking

institution seeking to qualify as an “Approved Depository”—an institution where lawyers

® Relevant portions of minutes of the Board’s September 8, 2009, meeting are attached as Appendix 3.

* Order No. M-235-09 (D.C. Ct.App.Mar.22, 2010), D.C. Bar, Bar News, D.C. Court of Appeals Adopts
Amendments to IOLTA Rules, July 6, 2010. See Appendix 5.

http://www.dcbar.org/inside_the_bar/bar_news/shell.cfm?filename=iolta_amended.

> Beginning in March 2010, the Bar has conducted an extensive ongoing IOLTA rules education campaign
for Bar members. Activities have included the publication to Bar members of a letter about the new IOLTA
rules from Chief Judge Eric T. Washington of the D.C. Court of Appeals; the publication of articles about
the new IOLTA rules and the new rules on the Bar’s website and in several editions of E-Brief and
Washington Lawyer; CLE course offerings; education through Basic Training sessions and the Mandatory
Course on the D.C. Rules of Professional Conduct and D.C. Practice; and education through one-on-one
consultations with Bar members by Bar staff.
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are allowed to open and maintain client trust accounts—must provide certain interest rates
on IOLTA accounts (“rate comparability”™).

At the request of the D.C. Bar Board of Governors, the Bar’s Rules of Professional
Conduct Review Committee (“Rules Review Committee”) then conducted an 18-month
study and analysis of the Bar Foundation’s proposal.

On September 8, 2009, after consideration of recommendations for amendments
from the Rules Review Committee and the Bar Foundation, the Board of Governors
approved a proposal to be submitted to the Court of Appeals. On September 16, 2009, the
Board of Governors submitted the proposal to the Court of Appeals.®

The Court’s action of March 22, 2010 adopted the Board’s recommendations.’

B. D.C. Bar Foundation’s IOLTA Monitoring and Certification

Proposals

On September 8, 2009, the Board also voted to reserve the transmittal to the Court
of Appeals of any proposed amendments about an ancillary issue -- the monitoring of
D.C. lawyers’ participation in the D.C. IOLTA program -- pending the outcome of further
study by the Bar’s Regulations/Rules/Board Procedures Committee.

The Bar Foundation’s 2007 proposal to the Bar had recommended an additional
amendment to the D.C. Rules of Professional Conduct pursuant to which lawyers would
be required to advise the D.C. Bar Foundation of the opening and closing of D.C. IOLTA
accounts and also to report, and periodically certify, to the Bar their compliance with, or
exemption from, the IOLTA requirements. This recommendation was based on the Bar

Foundation’s belief that gathering and tracking information about Bar members’ IOLTA

® See Appendix 4.

" See Appendix 5.
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accounts would help to increase the Bar Foundation’s income from such accounts.
Noncompliance with the reporting and certification requirements would be treated as a
disciplinary violation.

The Rules Review Committee was not asked by the Bar to consider the specific
“form and manner” of a certification requirement, so it did not analyze that part of the Bar
Foundation’s proposal and did not take a position on, nor make a recommendation about,
any part of the Bar Foundation’s proposal or its recommendation that noncompliance with
a certification requirement would be a disciplinary violation.

Because the Rules Review Committee did not offer an opinion or recommendation
about the validity of the Bar Foundation’s certification proposal, the Rules Review
Committee’s report simply included the Bar Foundation’s proposal that lawyers certify
and report IOLTA account information to the Bar Foundation, with non-compliance being
treated as a disciplinary violation. The proposal was to include these requirements as an
amendment to Rule 1.15.

The Rules Review Committee’s proposed recommendations were published on
February 5, 2009.% The Bar conducted a public comment period from February 10 to
March 27, which was extended to April 6, 2009.

In their written comments of April 6, 2009, ° the Board on Professional
Responsibility (BPR) and the Office of Bar Counsel (OBC) stated that noncompliance
with a certification requirement should not subject a member to disciplinary suspension

because a member’s failure to comply does not directly implicate the public interest, and

® See Appendix 6: The Rules of Professional Conduct Review Committee Report and Recommendations on
the D.C. Rules Governing IOLTA, Draft for Public Comment, February 5, 20009.

® See Appendix 7, BPR comments on IOLTA, dated April 6, 2009.
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enforcing such a requirement would divert resources from prosecuting serious disciplinary
cases. Instead, they recommended that enforcement of the IOLTA provisions be through
administrative suspension. The BPR and the OBC concurred with the Rules Review
Committee’s other IOLTA recommendations.

Bar headquarters staff performed considered analysis of certification and provided
it to the Board of Governors in a June 8, 2009, memorandum.’® The memorandum
concluded that certification would be administratively burdensome and costly with no
assurances that it would produce enough additional revenue for the Bar Foundation to
offset the costs of administering such a program. Also, Bar headquarters staff took the
position that noncompliance should not result in either disciplinary, or administrative,
suspension for Bar members.

At the June 9, 2009, Board meeting, the Bar Foundation withdrew its proposal for
disciplinary enforcement of a certification and reporting requirement.** As a result, the
Board did not consider the proposal. Instead, the Bar Foundation proposed a provision in
a comment to Rule 1.15 and proposed Section 20(h) of Rule XI of the D.C. Court of
Appeals Rules Governing the Bar that would provide notice to Bar members that the Bar

Foundation may monitor members’ participation in the D.C. IOLTA program.12

10 See Appendix 8, staff memorandum to BOG, dated June 8, 2009.
1 See Appendix 9.

2 In the interim between the June and July 2009 Board meetings, Bar headquarters staff developed a
proposed monitoring concept, detailed in the attached “IOLTA Random Monitoring Concept” memorandum
of July 2009, which included potential methods by which the Bar Foundation might conduct monitoring.
However, the Bar Foundation did not provide feedback about the proposed concept and it was not submitted
to the Board for its consideration. The document is found at Appendix 22.
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At its July 21, 2009, meeting,*® the Board approved, in principle, provisions that
would provide notice to Bar members that the Bar Foundation may monitor Bar members’
participation in the IOLTA program. At the meeting, because of concerns about
disciplinary implications, the BPR asked for the opportunity to review and comment on
any monitoring proposals. Together, representatives of the Bar and the Bar Foundation
drafted proposed language on monitoring to reside in Rule 1.15 as Comment [4] and Rule
X| Section 20(h).**

On July 30, 2009, the BPR provided comments to the Bar that raised several
issues:™

1. Whether the monitoring provisions are necessary given that the Bar Foundation

currently conducts monitoring activities; ™

2. Whether placement of the authority of the Bar Foundation to conduct

monitoring activities in Rule XI would suggest that the Bar Foundation plays a

role in the disciplinary process; and

13 See relevant portions of the minutes of the July 21, 2009, meeting of the Board of Governors at Appendix
10.

! See proposed “IOLTA Monitoring Provisions” at Appendix 13.
5 See BPR Comments, July 30, 2009, at Appendix 12.

1 Under the previous, mandatory, opt-out D.C. IOLTA program, the Bar Foundation would informally
contact a lawyer or law firm, as needed, about the lawyer’s or law firm’s IOLTA participation for the
purpose of reconciling the records of IOLTA remittance and statements received by the Bar Foundation
from financial institutions. These activities and the authority to conduct them by the Bar Foundation were
not set out in the former D.C. IOLTA rules. However, this Committee concluded that the authority of the
Bar Foundation to conduct such quasi-monitoring activities under the mandatory, opt-out IOLTA program
was implied based on the description of the functions of the Bar Foundation in administering the IOLTA
program that were included in former Appendix B — “Interest on Lawyers Trust Accounts Program”—of the
D.C. Court of Appeals Rules Governing the Bar. Under the new IOLTA rules, Appendix B has been deleted
in its entirety. Relevant portions of Appendix B have been moved to Rule of Professional Conduct 1.15 and
new Section 20 of Rule X1 of the Rules Governing the D.C. Bar. See also section 111 B of this report, infra.
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3. Whether the authority of the Bar Foundation to conduct monitoring activities

under a mandatory program would be different from its authority to monitor a

mandatory, opt-out program, and if so, how it should be defined.

The BPR recommended the creation of a new and separate D.C. Bar Rule to address the
role of the Bar Foundation in the IOLTA program.

At its September 8, 2009, meeting, the Board of Governors reconsidered the
proposed monitoring provisions.'” Because of the issues raised in the BPR comments,
and further questions by the Board, the Board voted to reserve the proposed monitoring
language for further study. In its transmittal of materials to the D.C. Court of Appeals, the
Board notified the Court that it would direct the Bar’s Regulations/Rules/Board
Procedures Committee to study the implications of the issues raised by the BPR and,
based on the results of that study, would forward recommendations on IOLTA monitoring
to the Court at a later time.’® As described above, the Board voted to approve
recommending the rest of the proposed IOLTA revisions, which were forwarded to the
Court on September 16, 2009."

The D.C. Court of Appeals conducted a public comment period from November 19,
2009, until January 4, 2010, which was extended to January 19, 2010, on the Bar’s
proposed amendments to the IOLTA rules. As noted above, on March 22, 2010, the Court

adopted amendments to the IOLTA rules and these became effective August 1, 2010.

" See memo to the Board of Governors at Appendix 11.
18 See Appendix 4.

19 See Appendix 4.
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In October 2009, the Regulations/Rules/Board Procedures Committee began meeting
to review and discuss the issues related to the amendments and the concept of the Bar
Foundation monitoring attorney compliance with the IOLTA rules.

1. SUMMARY OF INFORMATION GATHERED BY THE COMMITTEE

A. D.C. Bar Foundation

In the course of its inquiry, the Committee received briefings from D.C. Bar
Foundation Executive Director Katherine L. Garrett, and President W. Mark Smith. The
Bar Foundation reported that the interest rate comparability provisions in the amendments
are designed to enhance revenues from IOLTA accounts. Ms. Garrett stated that it would
take at least one year after a mandatory rule took effect to be able to measure the results in
the District of Columbia.

Ms. Garrett characterized the Bar Foundation’s current procedures to monitor the
mandatory, opt-out IOLTA program as largely a reconciliation effort. For example, the
Bar Foundation currently receives information from a lawyer, a law firm or a financial
institution when a Bar member establishes, or changes, an IOLTA account. This includes
the financial institution at which the account(s) is maintained, and in the case of a law
firm, which lawyers are covered by that account.

In its efforts to reconcile IOLTA revenue reports received from financial
institutions, and to identify and rectify errors by financial institutions, the Bar Foundation
may then contact a lawyer, a law firm or the financial institution. Ms. Garrett described,
for example, that the Bar Foundation might receive a report from a financial institution
that it had no IOLTA funds to provide to the Bar Foundation. However, if the Bar

Foundation knew that in a prior year, a particular attorney or law firm had an IOLTA
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account at that institution, the Bar Foundation would call the attorney or law firm to see
whether the account had been closed; if not, the Bar Foundation could contact the
financial institution to point out the inaccuracy of the information previously provided and
to ask for further investigation and correction of the information, as well as the forwarding
of the IOLTA funds as required.

However, as Ms. Garrett pointed out, the Bar Foundation does not know whether it
has accurate information on all established IOLTA accounts. It also does not know how
many lawyers should open and maintain IOLTA accounts, but, in fact, do not. The Bar
Foundation’s position was that its revenues could also be increased by making sure the
Bar Foundation had accurate information on every IOLTA account, by obtaining the
balance of each account and the rate of return in order to determine the revenue which
should be provided, and by ensuring that every attorney required to have an IOLTA
account did, in fact, have one. Ms. Garrett stated her belief that certification (as described
in greater detail below) was the appropriate way for the Bar Foundation to obtain such
information.

Mr. Smith stated his belief that compliance would be improved by some sort of
compliance reporting and/or certification requirement. He also stated that currently, some
jurisdictions have administrative or disciplinary sanctions for the failure to certify IOLTA
compliance.” During the discussion, it was noted that because of the recent economic
downturn, many more lawyers appear to be establishing solo practices and, as a result, one

would expect that many more individual IOLTA accounts are being opened. However, it

? Research conducted by Bar staff indicated that sanctions in other jurisdictions appear to be applied
inconsistently, rarely, or not at all.
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was unclear whether this was, in fact, the case and/or whether the Bar Foundation’s
current database would track this occurrence.

At this meeting, the Bar Foundation representatives described certification as an
annual process whereby all bar members would state whether they hold IOLTA-eligible
funds and, if so, whether they are in compliance with the rules governing IOLTA.
Certification was characterized as the industry “best practice” and the Bar Foundation
representatives said that requiring certification would bring the administration of the
District’s IOLTA program closer to what other jurisdictions do. The Bar Foundation did
not propose that disciplinary sanctions be imposed for a failure to comply with a
certification process.

Mr. Smith also stated concerns about the concept of monitoring as opposed to
certification. His view was that, to say that the Bar Foundation would “monitor”
compliance implies that the Bar Foundation would “police” compliance and the Bar
Foundation does not want to be in that position.

Ms. Garrett did not believe that the Bar Foundation should bear any part of the
expense of collecting data in the certification process. Rather, she stated that the Bar, at
its expense, should collect IOLTA account information on or with the Bar’s dues
statements and provide that information to the Bar Foundation. The Bar Foundation
would then input the information into its database at its own expense, which she did not
think would be significant. Ms. Garrett also stated that she did not think that there could
or should be rules to govern the Bar Foundation in this process because it is not part of the

Bar. She asserted that neither the Board of Governors nor the Regulations/Rules/Board
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Procedures Committee can regulate the Bar Foundation or oversee its functions because it
is an independent 501(c) (3).

The Bar Foundation representatives agreed that it is very important to educate
lawyers about the IOLTA rules and about the consequences of the change from a
mandatory, opt-out IOLTA program to a mandatory IOLTA program

B. Office of Bar Counsel and Board on Professional Responsibility

The Committee met with Bar Counsel Gene Shipp (OBC) and Board on
Professional Responsibility (BPR) Executive Attorney Elizabeth J. Branda. Both Mr.
Shipp and Ms. Branda indicated that they wanted any provisions on certification or
monitoring to be outside the scope of Rule X1, which is a disciplinary rule.

They agreed that failure to certify should not result in disciplinary investigation or
action by the OBC. They said that the OBC would investigate a member only if there
were evidence of financial wrongdoing, and they took the position that failure to certify
compliance with IOLTA rules should not, in and of itself, be sufficient to warrant an
investigation.

Mr. Shipp and Ms. Branda agreed that education of Bar members subject to the
new, mandatory IOLTA rules would be the best way to increase participation in the
program. They did not know of any members being disciplined in the District of
Columbia solely for failure to have a trust account, even though they could be, under the
current rules. They acknowledged that determination of administrative consequences for

members is not within the OBC’s or the BPR’s purview.” They also stated that they were

2L | there are problems with a financial institution that has received approved depository status from the
BPR, the BPR can withdraw that designation.
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not aware of any jurisdiction that disciplines for failure to certify compliance with IOLTA
mandates.

C. Bar Foundations: Florida, Texas, and District of Columbia

The Committee expressed an interest in gathering information on “best practices”
in states with large mandatory bars, and to find out how bar foundations in those states
administer mandatory IOLTA programs. To that end, the Committee invited Florida Bar
Foundation Executive Director Jane E. Curran, and Texas Access to Justice Foundation
(“ATJ Foundation)** Executive Director Betty Balli Torres, to meet with the Committee
by telephone conference, with written questions sent to them in advance.?®* At the

Committee’s invitation, Ms. Garrett also joined this discussion by phone.

1. Florida Interest on Trust Accounts (IOTA) Program®*

Ms. Curran informed the Committee that the Florida Bar Foundation is a 501(c)(3)
public charity governed by the Florida Supreme Court through articles of incorporation of
the bar foundation. Mandatory IOTA was implemented in Florida in 1989. In 1990-
91, the first full year after implementation of mandatory IOTA, revenues (then
including revenues derived from accounts holding real estate funds) increased by 550
percent from $2 million to $19.5 million. From the inception of mandatory
IOTA in Florida, certification was required. Ms. Curran stated, however, that
certification was and is viewed as an educational tool. The Florida Bar Foundation

offers ongoing education, information and assistance to lawyers to ensure their

%2 The ATJ Foundation administers the Texas IOLTA program.

% See Appendix 14.

# «“JOTA” stands for the Florida Supreme Court's Interest on Trust Accounts Program.
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compliance. Ms. Curran stated that there has never been a disciplinary issue related to
IOTA compliance in Florida.

When Florida's IOTA program became mandatory in 1989, each member of the
Florida Bar was sent an "IOTA Handbook" -- developed, printed and distributed at the
Florida Bar Foundation’s expense -- detailing the IOTA program and requirements. I0TA
handbooks are still sent upon request along with the two forms that attorneys are required
to complete when establishing IOTA accounts: (1) the Notice to Eligible [financial]
Institution, signed by the trust account signatories, directing the bank to establish the
IOTA account and including information for the eligible institution about remitting and
reporting on IOTA accounts and what service charges may be deducted from I0OTA
account interest; and (2) the Notice to Bar Foundation form signed by the attorney
advising the Foundation that an IOTA account has been established and including the
name of the holding institution and the attorneys at the law firm using the IOTA account.
The Florida Supreme Court's IOTA rule prohibits the Bar Foundation from disclosing
information about an IOTA account that it receives as the administrator of IOTA except
upon official request of the Florida Bar. The Foundation uses database software to track
IOTA accounts and remittance information. For established accounts, and until 1992, a
question on the dues statement of the Florida Bar specifically required that the member
state whether he or she was in compliance or if he or she was exempt from IOTA.
Since that time, the IOTA language has been more general -- asking whether
members were in compliance with the trust accounting rules generally. Ms. Curran
stated that the Florida Bar Foundation is considering asking the Florida Bar to reinstate

specific IOTA certification language on the dues statement. Alternatively, the Florida Bar
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Foundation will consider whether or not to send out its own annual statement asking
members of the Florida Bar to verify the accuracy of their IOTA account information on

file with the Bar Foundation and offering assistance if needed.

2. Texas Interest on Lawyer Trust Accounts (IOLTA) Program

Ms. Torres provided background about the Texas Access to Justice Foundation
(“ATJ Foundation”), stating that it was created by the Texas Supreme Court and is a
separate, 501(c)(3) public charity. Created in 1984, IOLTA started as a voluntary
program and changed to mandatory in 1989. When the program became mandatory, the
ATJ Foundation immediately saw a dramatic increase in revenue from $534,000 to $9.3
million, with the bulk of the revenue (not including accounts holding real estate funds)
attributed to the Texas plaintiffs’ bar. Ms. Torres stated that there can be $1 billion to
$1.2 billion in Texas bar members’ IOLTA accounts at any given time.

At the beginning of the IOLTA program, Texas bar members were educated about
the process through CLE programs, bar journal articles and meetings at large firms. When
a member opens or closes an IOLTA account, he or she is required to send in a form to the
ATJ Foundation providing the account information. That information stays with the ATJ
Foundation.

For more than 20 years, until the 2009-10 bar year, Texas bar members received
both a dues statement and a separate IOLTA form (a compliance statement). In some
years, the separate IOLTA compliance form was sent with the bar dues. In other years, it
was sent as a separate mailing. Always, it was sent at the expense of the ATJ Foundation.
Always, the members’ dues were remitted to the Bar and the separate IOLTA compliance

statement, with account information, was returned to the ATJ Foundation.
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Beginning in the 2009-10 bar year, due to low interest rates, the cost of the
mailings and the intensive staff time and paperwork which had been involved, the separate
form was eliminated and compliance language was added to the dues statement itself.?> A
signature is not required either on paper or online.

The savings resulting from this change have meant that more revenues are
available for access to justice purposes. IOLTA certification continues to be handled in a
similar fashion during the 2010-11 bar year. The ATJ Foundation will evaluate whether
to continue this practice once the economy improves, but currently believes this is the
most cost efficient way to handle compliance.

3. District of Columbia IOLTA Program

Ms. Garrett clarified that the balances in IOLTA accounts in the District of
Columbia are not close to comparable to the larger balances in Texas and Florida IOLTA
accounts. She stated that the Bar Foundation has retained a consultant used by other states
to assist with the District’s transition to mandatory IOLTA. She said that the consultant
could assist with evaluating available technology and options for databases; conducting
outreach and education to financial institutions including making recommendations on

administration of the banking and compliance processes under the Bar Foundation’s

% Language on the 2009-10 Texas State Bar dues statement states in part:

This year the dues statement is being used to confirm your compliance with IOLTA....An IOLTA
compliance statement will NOT be mailed to you. By paying your Bar dues, you certify that you
are in _compliance with IOLTA and no further action is required. If you are not currently in
compliance (or have changes to your IOLTA status), check the box on the remittance coupon
below certifying that you will update your IOLTA compliance information at www.teajjf.org.
Please read the enclosed IOLTA flyer for more information.

(See Appendix 16)

According to an official of the State Bar of Texas, the inclusion of IOLTA compliance provisions on the
dues statement does not generate additional work for the bar because there is no follow-up (such as
monitoring or collecting information on compliance) required by the bar. Attorneys make changes
throughout the year to an online system hosted entirely by the ATJ Foundation.
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purview; and supporting joint educational efforts to lawyers by the D.C. Bar and the Bar
Foundation.

Although members can provide IOLTA information to the Bar Foundation online,
the Bar Foundation needs extra staff to administer these processes. Currently, one staff
member spends 20-30 percent of his or her time on IOLTA including data entry; another
spends 10-15 percent of his or her time on IOLTA issues; and Ms. Garrett spends 25
percent of her time on IOLTA.

D. State Bar Executive Directors: Texas and Florida

After the Committee gathered information from the bar foundations, it obtained
information from the bar executives of both the Texas and Florida state bars. Florida Bar
Executive Director Jack Harkness and State Bar of Texas Executive Director Michelle
Hunter provided information to the Committee. Mr. Harkness joined a meeting by phone
and Ms. Hunter submitted written responses to questions which had been provided to both
executives in advance.?

1. Texas

Ms. Hunter provided background information similar to that which was provided
by Ms. Torres. She clarified that, in Texas, the ATJ Foundation and the bar are separate
entities with no overlap in functions, resources or board membership. Only the ATJ
Foundation receives IOLTA funds and maintains the bank account information on
members’ IOLTA accounts. The ATJ Foundation is not subsidized by mandatory bar

dues.

% See Appendix 15.
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In 2003, however, the Texas legislature added to the State Bar Act a provision
requiring the Texas Supreme Court to set a $65 mandatory legal services fee to be paid
annually by each non-exempt active member of the state bar. One half of this fee is
allocated to civil legal services to the poor and is administered entirely by the ATJ
Foundation.

The dues statement also provides the opportunity for lawyers voluntarily to
contribute to access to justice initiatives in addition to paying the mandatory $65 legal
services fee.”’” These funds are distinct from IOLTA funds and historically have been
allocated in part to the ATJ Foundation.”® In 2009, about $620,000 was collected through
these voluntary contributions. The State Bar of Texas does not provide direct pro bono
assistance. But members who do pro bono work or who are legal aid attorneys may be
eligible for legal malpractice insurance, free access to Lexis, scholarships and/or free CLE
courses.

2. Florida

Mr. Harkness confirmed that the 30-year old Florida IOTA program previously
asked members if they were in compliance on the dues statement.® The requirement
changed with the 2009-10 statement, where the member was asked if he or she was in

compliance with the Florida Bar trust account rules. The 2010-11 statement requires the

" see Texas dues statement for 2009-10 at Appendix 16. In 2009-10, a suggested $150 contribution was
printed on the dues statement as an “opt-out” provision (i.e., a bar member who does not want to make a
contribution or wishes to do so in a different amount must delete the printed $150 amount and replace it
with a different amount or delete it altogether).

8 Another entity, the Texas Bar Foundation, also historically receives a portion of these funds. According
to information from its website, this charitable organization “solicits charitable contributions and provides
funding to enhance the rule of law and the system of justice in Texas, especially for programs that relate to
the administration of justice; ethics in the legal profession; legal assistance for the needy; the encouragement
of legal research, publications and forums; and the education of the public.”

% See Florida dues statements for 2008-09, 2009-10 and 2010-11 at Appendix 17.
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member to certify that he or she has read the trust account rules and is in compliance with
these rules. Therefore, and as a practical matter, the process of filling out the form and
providing a copy of it to the Bar Foundation only takes place when the account is opened
at the bank.

The Florida Bar does not subsidize the bar foundation’s work. The bar foundation
handles the entire IOTA process and certification. The bar does not maintain any bank
information.

The Florida Bar is required to provide lawyer addresses when requested by anyone
-- whether the public, the Bar Foundation, or other individuals or groups -- under the
state’s public records law. This information is provided electronically. Currently, lists are
provided. In the near future, however, it will be possible to download members’ names
and contact information from the website. This would eliminate any request having to be
made and free the bar from the task of providing the lists.

Mr. Harkness noted that requiring lawyers to certify their compliance with the
rules on the dues statement serves mainly as an educational tool, including education
about the IOTA rules. There is no place to sign or certify compliance, either in hard copy
or electronically. The wording on the dues statement provides that the member certifies
compliance by the act of paying his or her dues.

He also reported that, before the market changed, there was approximately $80
million in IOTA funding. Now there is just about $20 million. Most of the funds held in
IOTA accounts are from real estate transactions, with the funds deposited with lawyers

before closings.
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The banks and the attorneys are very familiar with IOTA because the state has had
an IOTA requirement for so long. Florida also has a strong educational program for
newly admitted and current members.

E. D.C. Bar Pro Bono Program

The D.C. Bar’s Pro Bono Program (“D.C. Bar Pro Bono Program” or “Pro Bono
Program”) is unique among such programs in bar associations in that, as a result of a
member referendum in 1980, no dues money may be used to support it. Therefore, one of
the Regulations/Rules/Board Procedures Committee’s concerns was the consequences of
any changes that might impact the funding of that program and, in particular, the potential
effect on the Pro Bono Program of any new information required by or with the dues
statement.®® To explore this issue, the Committee invited D.C. Bar Pro Bono Program
Executive Director Maureen T. Syracuse, and the Program’s Fundraising Consultant
Betsy Crone, to a meeting. Ms. Crone and Ms. Syracuse discussed the anticipated impact
on fundraising for the Pro Bono Program if the dues statements sent to Bar members
contained an additional requirement that the member certify compliance with IOLTA.

Ms. Syracuse gave background information to the Committee, highlighting that the
Pro Bono Program is funded entirely by voluntary contributions, while other state bars’
programs are subsidized by bar dues. In the 2009-10 fiscal year ended June 30, 2010, the
D.C. Bar Pro Bono Program had a $2 million budget, with one third of that amount
coming from contributions made by lawyers when they respond to the check off section of

the dues statement.

%0 Indeed, the Bar’s sections (whose dues are collected through the Bar’s dues statement) are in a similar
position. Special care needs to be given to any inadvertent financial impact on their funding.
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Ms. Crone explained that anything added to the dues statement that is confusing,
or which increases the difficulty in filling out the form, will result in unintended
consequences. For example, if the members must hold onto the form in order to verify
information about their IOLTA accounts or to investigate whether they have and/or are
required to have an IOLTA account, there will be later payment of bar dues and,
correspondingly, later or perhaps lower associated Pro Bono Program contributions. An
IOLTA insert could further affect the revenues that the Pro Bono Program derives from
the dues statement such as by suggesting to members that their responsibilities to support
access to justice in the District are met simply by complying with IOLTA requirements or
by distracting members from the Pro Bono Program check-off. The Pro Bono Program
has seen that contributions from members can drop precipitously due to changing
regulatory requirements. For example, Pro Bono Program contributions dropped
significantly after the District of Columbia government imposed a licensing fee on active
members of the Bar in 1992. Therefore, Ms. Syracuse and Ms. Crone recommended that
the dues form remain simple, straightforward and not include anything that would cause
the lawyer to set it aside for lack of required information.

F. The Committee’s Past Review of Dues Collections

The Committee itself was mindful that a previous charge presented to the
Committee by the Bar’s Board of Governors focused on the dues collection process. The
Committee’s recommendations on the dues collection process and the Bar’s
implementation of those recommendations resulted in changes which have shortened the
time frame the average D.C. Bar member takes to pay his or her bar dues, reduced the

Bar’s expenses in collecting dues and also reduced the number of Bar member
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suspensions because of late or nonpayment of bar dues. Accordingly, the Committee
members were wary of complicating the dues statements in any way that would
undermine the advances made so recently.

G. Education Campaign

The Committee met with Bar staff to learn more about the many initiatives
underway to educate members about the changes in IOLTA rules. Staff presented a
“Member IOLTA Rules Education Campaign.”® This included articles published in the
Washington Lawyer, which is distributed to over 90,000 members of the D.C. Bar; past
and upcoming CLE classes; Basic Training sessions conducted by the Practice
Management Advisory Service; meetings with outside groups; and sections events
addressing the topic. Additionally, a lead story about the changes to the IOLTA rules was
posted on the Bar’s website and sent to the membership electronically by E-Brief. D.C.
Court of Appeals Chief Judge Eric T. Washington also authored a letter to Bar members
about the new IOLTA rules that was sent by E-Brief and published in Washington Lawyer.

H. Number of Members Affected by New Mandatory IOLTA Rules

The Committee also inquired about the number of D.C. Bar members who are, or
should be, holding funds in IOLTA accounts and whose principal place of practice is, or
could likely be, the District of Columbia. As of October 2010, the Bar had 57,714
members practicing in the D.C. metropolitan area. These are the members of the D.C. Bar
whose principal place of practice is most likely to be in the District of Columbia (although

many likely principally practice in Virginia or Maryland).

31 see Appendix 18, containing the initiatives for May, June and July 2010. Similar activities for August,
September and October 2010 and future months are contained in monthly reports to the Board of Governors.
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Of these D.C. metropolitan area lawyers, approximately 5,000 are solo
practitioners and another 23,000 work in law firms. Approximately 15,000 of the 23,000
attorneys working in law firms work for the 100 largest firms in the area and/or are
employees of firms that participate in the Bar’s firm billing program. These large firms
and firms in the firm billing program very likely have administrators who manage the
IOLTA requirements for lawyers in their firms.

The approximately 8,000 remaining firm lawyers -- who do not participate in the
firm billing program and/or are not included in the 100 largest firms, combined with the
5,000 sole practitioners, total approximately 13,000 lawyers who could be subject to
IOLTA participation. Thus, the number of active lawyers who are most likely to have
their principal place of business in the District of Columbia, who may be holding funds
subject to mandatory IOLTA requirements and who themselves administer any such
accounts is approximately 13,000, or about 14 percent of the total membership.*

IV. EVALUATION OF INFORMATION RECEIVED

Based upon a complete review of: information gathered from the D.C. Bar; the
history and current practices on monitoring by the D.C. Bar Foundation; the opinions and
recommendations of the Bar Foundation, the OBC and the BPR; information gathered

from other states; presentations and statements to the Committee; and other written data

%2 As of October 2010, there were 93,969 members of the D.C. Bar. Of those, the Bar had 57,714 members
located in the D.C. metropolitan area, of which 49,513 were active members. Many of these members likely
also practice in the Maryland and Virginia suburbs of Washington, D.C. See Appendix 19.

In 2010, the Bar’s firm billing program had a total of 7,698 lawyers billed through that program.
References: Data kept by the D.C. Bar firm billing program (October 2010); data obtained from the websites
of 100 law firms with the largest number of D.C. metropolitan area lawyers (January 2011); and a report

prepared by Legal Times and National Law Journal, which listed the 100 firms with the largest number of
lawyers in the D.C. metropolitan area. See Appendix 20.
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gathered within and outside the Bar, the Regulations/Rules/Board Procedures Committee

makes the following findings and recommendations.

A. Predicates for the Committee’s Deliberations

The Committee’s goals in examining the necessity of a monitoring/certification
program were to review the information gathered and make recommendations designed to:
(1) identify those segments of the Bar membership most likely to be required to
participate in the IOLTA program due to their practice areas and settings; (2) continue to
ensure the education of Bar members on the mandatory IOLTA program, including how
to comply fully, how to notify the Bar Foundation of their account information, and the
importance of such actions so that the Bar Foundation can effectively monitor the
accuracy of the funds being provided by financial institutions and thus maximize revenues
from IOLTA for the Bar Foundation and its charitable endeavors towards access for
justice; (3) ensure that monitoring/certification practices, if any are recommended, are
clear, fair, legally defensible, compatible with other D.C. Bar and Court programs (e.g.,
Pro Bono Program, Bar sections, disciplinary system); (4) avoid anything that would
interfere with the timely return of Bar member dues and possibly increase the numbers of
administrative suspensions for non-payment; and (5) ensure the orderly development of
guidelines for the administration of IOLTA by the Bar Foundation (e.g., use of databases,

number and content of mailings).

B. Analysis and Recommendations on Monitoring and/or Certification

The Committee considered a number of very different plans for ensuring
participation of affected Bar members in the mandatory IOLTA program. In doing so, it

considered the purpose of monitoring/certification and the likelihood of success of such
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efforts in increasing participation in the IOLTA program; the possible impact on the
disciplinary system, the Pro Bono Program and other affected programs; the Bar’s
ongoing efforts at notifying and educating Bar members affected by the new IOLTA rules;
and procedural and administrative issues (e.g., cost to the Bar and/or the Bar Foundation
in sending separate forms with the dues statement, avoidance of slowing down payment of

dues, database access, security).

1. Should a monitoring system be included in the IOLTA provisions
of the Rules, and if so, where is the proper place to include the

provisions?

The Committee examined whether the activities used to monitor the compliance of
D.C. Bar members with the new mandatory IOLTA requirements should be included in
the Rules and, if so, where they should properly be placed. The Committee agreed that,
for the purpose of providing notice to members and so that the Bar Foundation could cite
clear authority for monitoring activities, the existence and responsibility for such activities
should be specified in the Rules.

Because the Bar Foundation not only administers but is a beneficiary of the D.C.
IOLTA program, it has a legitimate interest in maximizing IOLTA revenues to be used for
its access to justice initiatives. Accordingly, the Bar Foundation must clearly play a
significant role in monitoring the accuracy of IOLTA accounts. At the same time, the
Bar has multiple responsibilities to its members. Among these responsibilities, two core
functions that the D.C. Court of Appeals has assigned the Bar are educating members of
the D.C. Bar about the requirements of the rules of the D.C. Court of Appeals and
regulating the conduct of those members on the rules. Accordingly, the Bar also must

play a major role in any compliance program.
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With these respective roles and responsibilities in mind, the Committee
recommends that the Bar Foundation be empowered to develop a formal monitoring plan
for review and approval by the Bar’s Board of Governors. Additionally, the Committee
recommends that the Bar Foundation be required to submit an annual report about its
monitoring activities to the Board of Governors.

The Committee considered whether to recommend a Rule that did more than
authorize the Foundation to develop a plan for its monitoring of IOLTA accounts, i.e., that
would include details of such a plan. There was at least brief discussion of delaying any
recommended Rule on monitoring until such details could be included. However, it was
agreed that, in fact, the inclusion in the Rules of such details, even if presently available,
would be a mistake. After all, if the details were included in the Rule, and circumstances
arose which led the Foundation to realize that the monitoring plan needed to change in any
way, whether small or significant, the Rule itself would first have to be changed. This
would lead to delay and additional burdens on the Foundation that the Committee did not
support.

In addition, the Committee believed that the D.C. Court of Appeals would likely
prefer not to involve itself in the details of the monitoring plan and/or in the necessity of
having to consider multiple, perhaps yearly or even more frequent, requests for changes of
the Rule for this purpose. Under the new Rule as recommended, whenever the
Foundation has new information, new data, new best practices, or just additional
experience in monitoring that suggests to the Foundation that changes in the monitoring
are appropriate or needed, the Foundation would need only to submit such changes to the

Board of Governors for approval.
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On the placement of the monitoring provisions within the Rules of the Court of
Appeals, the Committee agreed that the provisions governing IOLTA monitoring
activities should be the subject of a new Court rule that would cover the responsibilities of
both the Bar Foundation and the Bar. The Committee agreed that it would not be
appropriate to include the provisions in Rule XI, which is the rule that governs the lawyer
discipline process in the District. The Committee agreed strongly that there should not be
a disciplinary component to IOLTA monitoring (as opposed to compliance with the
substance of IOLTA and other trust account requirements), a view that is shared by the
Bar Foundation, the OBC and the BPR. Therefore, the Committee agreed that monitoring
provisions should not be included in the Rules of Professional Conduct because a
violation of those Rules could result in disciplinary consequences or could lead to
violations of IOLTA monitoring Rules that are routinely unenforced or ignored.

2. Should the IOLTA Rules of the D.C. Court of Appeals require
mandatory certification?

As was pointed out in the Committee’s deliberations, lawyers in the District of
Columbia Bar are not asked to certify that they are competent, that they communicate
appropriately with their clients, that they do not steal money from clients, that they
maintain their clients’ confidences, that they appropriately safeguard client property
(whether in a trust account or otherwise) or that they are in compliance in any other way
with any Rule related to actually serving their clients’ interests.

Given this fact, and for the reasons detailed below, the Committee concluded that
certification (the act of signing a statement that says one is in compliance with the IOLTA

Rules, or being notified that the act of paying one’s dues to the D.C. Bar constitutes
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certification that one is in compliance with the IOLTA Rules) should not be required.*
Rather, lawyers must be educated so that identifying information on IOLTA accounts is
provided to the Bar Foundation for established accounts whenever a new account is
established, and also at any time an existing account is changed. The Committee also
believed that lawyers should not have to provide account information on a yearly or even
periodic basis absent strong evidence that the benefits of requiring lawyers to do so in the
context of IOLTA would outweigh the costs associated with such a process. However, if
the Foundation believed that the regular collection of this information by the Foundation
would be cost efficient, it could include that in its monitoring plans.®*

The Committee carefully considered the IOLTA compliance certification
programs implemented in other jurisdictions®, and other data that it collected, but did not
find a consistent practice to emulate. In particular, the Committee considered that other
large, mandatory bars require, or have required, their lawyers to certify their compliance
with the mandatory IOLTA program. For example, as noted, Texas does this by
informing lawyers that payment of their annual dues/license fees indicates their
compliance with mandatory IOLTA. As also noted, for many years, Florida mailed a
separate form to its members with their dues statements and required them to send the

form to the Florida foundation providing information as to their IOTA compliance.

¥ One Committee member disagreed with this conclusion and has filed a separate report to the Board of
Governors which is enclosed immediately following this report. That member proposed that certification be
accomplished by the insertion of a statement on the annual dues statement that, by paying the annual dues,
the member certifies that he or she has (1) read the rules pertaining to mandatory IOLTA; and (2) is in
compliance with those rules. See Appendix 23 (separate statement of Francis D. Carter). The Committee
considered this proposal but decided against it as discussed above.

% See the proposed Rule recommended by the Committee which would authorize the Bar Foundation to
develop a plan for monitoring, in Section V B of this report.

% See staff memorandum to the Committee, dated October 16, 2009, at Appendix 21.
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However, Florida now requires its members to sign a statement of certification that the
member is in compliance with all of the rules and IOTA is not specifically mentioned.

Although, in theory, the possibility of disciplinary action exists for a member in
these states for failure to certify, in practice, members have not been prosecuted solely for
failure to comply with IOLTA certification requirements. Whether they are contained on
the dues statements or in separate mailings, certification provisions clearly serve as
educational tools and not as a predicate for disciplinary action for failure to certify
compliance.

Further, certification was not found to be a practice that was without difficulties
and expense. To the Committee’s knowledge, no information has been collected to
determine if certification results in a higher IOLTA compliance rate or in more money
being collected by the entities entitled to the funds generated on such accounts. The lack
of consistent certification practices appeared to suggest that certification had developed as
an ad-hoc practice instead of an industry-wide “best practice” or standard. Instead, the
presentations by the other bars, and the D.C. Bar’s own experience with other issues and
specifically with this issue,*® led the Committee to conclude that educational efforts by
both bars and foundations have made and will make the difference in lawyer compliance,
and that certification essentially is one, but not the only, potential means for education.

The Committee was further persuaded that several other factors militated against a
rule mandating a membership-wide certification process for IOLTA compliance,
particularly a certification process connected to the dues collection form. The Committee

concluded that:

% The D.C. Bar’s ongoing educational program is outlined in Appendix 18.
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a. A mandatory rule requiring all members to certify compliance with a rule
whose application affects a relatively small number of Bar members could cost
more than the benefit to the Bar Foundation of increased IOLTA revenues that
might result from such certification. Instead, it is anticipated that the Bar
Foundation could more effectively monitor only certain segments of the Bar
membership.*’

b. Neither of the two suggested certifications on the dues statement would
provide the kind of information that would be useful for the Bar Foundation’s
administration of the IOLTA program. The Bar Foundation needs information
about who holds IOLTA trust accounts, and at what banks the accounts are
kept. The proposed certifications would state only that the member has read
the IOLTA rules and is in compliance with them. *®

c. A certification program linked to the dues collection form would almost
certainly slow down the rate of returns of dues, and thus would undermine the
Bar’s recent actions that have sped up and improved the dues collection
process.* This is because it could cause uncertainty among members which,

in turn, could create delays in dues payments as members seek to understand

%7 See the previous discussion about the number of members who likely would be required to keep IOLTA
accounts under Section 111 H and in footnote 32 of this report.

% Strict statutory restrictions on the use of financial information would make the collection of more detailed
financial information difficult. To comply with the Payment Card Industry Data Security Standards (PCI-
DSS), the Bar’s policies and procedures require that bank and credit card information be deleted almost
immediately. The District of Columbia Code also imposes restrictions on the collection of financial
information. See Consumer Personal Information Security Breach Notification Act of 2006, D.C. Code §8
28-3851 to 3853 (2007).

¥ The Committee member who has filed his own report acknowledges that the dues collection process
likely would be slowed in the first few years of implementation of the certification requirement; but
expressed the belief that, once members understand the requirements of the IOLTA rules, aided by the
comprehensive education initiative, the delays would subside. See Appendix 23.
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what is required in order to make the two certifications. The certification
proposal would run counter to the Bar’s successful efforts to streamline the
dues payment process.*

d. It would be very difficult for any certification statement to be concise enough
to fit on the Bar’s dues statement and yet also be informative enough (1) for all
members to understand what is expected of them; and (2) to result in the
collection of information that would be useful for verifying compliance by
those members who do need to maintain IOLTA accounts.

e. Because the D.C. Bar cannot use Bar dues to pay for its Pro Bono Program,
any delays in returning the dues form, which also includes a check-off for
voluntary contributions to the Pro Bono Program, could have the unintended
consequences of correspondingly later or lower Pro Bono contributions.
Similar unintended consequences could also impact the Bar’s sections, because
members pay sections dues via the Bar’s dues form.

f. Also, and not insignificantly, because the Bar is already well into its campaign
to educate lawyers about the mandatory rules, the timing of instituting
certification would likely confuse Bar members and require the Bar to launch a
new education process not about IOLTA accounts, but about the certification
process itself.

Given the information presented, the Committee’s majority does not believe that

the D.C. Court of Appeals Rules should mandate a certification program.

“© The dues payment process overhaul was the subject of a report and recommendations by this Committee
which were adopted by the Board of Governors on June 10, 2008.
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3. What monitoring language should be adopted?

The Committee recommends the following language for new D.C. Court of

Appeals Rule X1V of the Rules Governing the Bar:**

The D.C. Bar Foundation (Bar Foundation) administers the D.C. IOLTA program and uses the
funds obtained thereby to fund legal services for the underprivileged. Consistent with its
fundamental function of maximizing and collecting the interest revenue generated by D.C. IOLTA
accounts, the Bar Foundation may periodically monitor a lawyer’s or law firm’s participation in the
D.C. IOLTA program. A lawyer or law firm is expected to make a good faith effort to respond to a
monitoring inquiry from the Bar Foundation.

If the Bar Foundation decides to monitor lawyers’ or law firms’ participation in the D.C. IOLTA
program, it shall develop a plan for the form and manner of such monitoring (the “Plan”). The Plan,
and any subsequent changes recommended thereto, shall be subject to review and approval by the
District of Columbia Bar’s Board of Governors. Further, the Bar Foundation shall, at least once
annually, submit a report about its monitoring activities to the D.C. Bar Board of Governors.

4. Should D.C. Bar resources be used to support the monitoring
process?

As described in Appendix 18, the D.C. Bar has undertaken and continues to
undertake substantial efforts to educate its members about the mandatory IOLTA rules.
Prior to the development of a specific monitoring plan, it is impossible to identify the
scope and nature of the costs of any such Plan. With that caveat, the Committee offers the
following observations about the Bar’s responsibilities for paying for the monitoring
process.

The D.C. Bar does not today provide financial support to the D.C. Bar Foundation,

nor is it permitted to do so. ** In the Committee’s view, requiring the D.C. Bar Foundation

*I The current Rules XIV and following would be renumbered so that the new Rule X1V governing IOLTA
could be placed in logical substantive order in the Rules.

%2 Certification of IOLTA compliance is included on the dues statements by both the Florida Bar and the
State Bar of Texas. According to officials at the two bars, there is no cost to either bar because neither bar
collects any information on IOLTA from the dues statement. The bar members in those states are required
to provide the requested information directly to the foundation. The D.C. Bar is prohibited by membership
referenda that limit the use of mandatory dues. As a result, data collected in a D.C. Bar dues statement
would require the D.C. Bar to bill the D.C. Bar Foundation for its time in collecting, recording and
disseminating the IOLTA data to the foundation (mostly staff time).
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to bear the cost of monitoring compliance with the IOLTA rules in order to maximize the
funds the Bar Foundation receives from IOLTA accounts is no different than requiring the
D.C. Bar Pro Bono Program, or any other charity, to pay the costs of its fundraising.

Finally, the Rule change recommended by the Committee directs the Bar
Foundation, if it decides to monitor lawyers’ or law firms’ participation in the D.C.
IOLTA program, to develop a monitoring plan, subject to the review and approval by the
District of Columbia Bar’s Board of Governors. Any subsequent changes to the plan
would also be subject to approval by the Board of Governors. In developing such a plan,
the Foundation will be in a position to weigh the costs it would bear against the potential
revenue gains associated with any such plan.

V. CONCLUSIONS

The Committee deliberated over the course of many meetings. Each Committee
member had the opportunity to review the meeting summaries and materials distributed
for each meeting. Discussions ensued about the need for IOLTA enforcement, and, if
appropriate, what the nature and scope of the enforcement would be. Questions about the
proper role of the Bar and the Bar Foundation in IOLTA education and enforcement were
considered. After comprehensive discussion, research and review, the Committee makes
the following recommendations:

A As set forth above, if the Bar Foundation decides to monitor lawyers’ or
law firms’ participation in the D.C. IOLTA program, it shall develop a monitoring plan
and present it to the Board of Governors for the Board’s review and approval. Any
subsequent changes to the plan would also be subject to approval by the Board of

Governors.
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B. Monitoring language should be inserted into a new Rule X1V as follows:

The D.C. Bar Foundation (Bar Foundation) administers the D.C. IOLTA program and uses the
funds obtained thereby to fund legal services for the underprivileged. Consistent with its
fundamental function of maximizing and collecting the interest revenue generated by D.C. IOLTA
accounts, the Bar Foundation may periodically monitor a lawyer’s or law firm’s participation in the
D.C. IOLTA program. A lawyer or law firm is expected to make a good faith effort to respond to a
monitoring inquiry from the Bar Foundation.

If the Bar Foundation decides to monitor lawyers’ and law firms’ participation in the D.C.
IOLTA program, it shall develop a plan for the form and manner of such monitoring (the “Plan”).
The Plan, and any subsequent changes recommended thereto, shall be subject to review and
approval by the District of Columbia Bar’s Board of Governors. Further, the Bar Foundation shall,
at least once annually, submit a report about its monitoring activities to the D.C. Bar Board of
Governors.

C. The Bar Foundation should bear the costs of administering any monitoring
plan. In developing such a plan, the Foundation will be in a position to weigh the costs it
could bear against any potential revenue gains associated with a proposed plan.

D. The D.C. Bar should publicize to its members any monitoring plan by the
Bar Foundation that the Bar’s Board of Governors approves.

E. The educational process is the best way to inform members of their
obligations under mandatory IOLTA. The Bar and the Bar Foundation should jointly
engage in an ongoing educational campaign to provide information and guidance to those
members holding IOLTA-eligible funds for compliance with the new IOLTA rules. This
effort should be reviewed on a periodic basis to ensure that all avenues of education are
explored. The Bar implemented such a campaign several months before the publication of
this report.** Continuing to provide a link to IOLTA provisions in the Rules, on both the

Bar’s website and the Bar Foundation’s website, would also be of benefit.

* See Appendix 18.

33



TABLE OF APPENDICES

D.C. Bar By-laws (selection)

Rule 1.15, Rules of Professional Conduct, and Rule X1, Section 20, Rules Governing the Bar

Minutes of Board of Governors meeting (September 8, 2009--selection)

Letter transmittal to DCCA of proposed revisions to IOLTA Rules (September 16, 2009)
DCCA Order adopting proposed IOLTA amendments to Rules (March 22, 2010)

Final Report of Rules Review Committee to BOG on IOLTA Rules (February 5, 2009)
Board on Professional Responsibility Comments on IOLTA (April 6, 2009)

Staff Memorandum to BOG (June 8, 2009)

Minutes of Board of Governors meeting (June 9, 2009--selection)

Minutes of Board of Governors meeting (July 21, 2009--selection)

Keenan/Flagg Memorandum to BOG (September 4, 2009)

Board on Professional Responsibility Comments on IOLTA (July 30, 2009)

Proposed IOLTA Monitoring Provisions (July 21, 2009)

Questions presented to Texas ATJ Foundation and Florida Bar Foundation

State Bar of Texas responses

State Bar of Texas dues statement (2009-10)

Florida Bar dues statements (2008-09, 2009-10, 2010-11)

Member Education (May, June, July 2010)

D.C. Bar Member Distribution Report (October 20, 2010)

Firms with largest number of lawyers in D.C. metro area and/or in Bar firm billing program
Staff Memorandum to Regulations/Rules/Board Procedures Committee (October 16, 2009)
Proposed IOLTA Random Monitoring Concept

Separate Statement of Committee Member Francis D. Carter

10

11

12

13

14

15

16

17

18

19

20

21

22

23




APPENDIX
1

[1 page]



DISTRICT OF COLUMBIA BAR
BY-LAWS

ARTICLE VI
COMMITTEES

Section 1

There shall be such standing or special committees as shall be determined by the Board of
Governors. The President shall be an ex officio member with full voting rights on all
committees.

Section 2

(&) There shall be the following standing committees of the Bar which shall be chosen as
provided for herein: Attorney/Client Arbitration Board, Audit, Budget, Community Economic
Development Pro Bono Project Advisory, Compensation, Continuing Legal Education,
Executive, Finance, Governance Integration Advisory, Judicial Evaluation, Lawyer Assistance,
Leadership Development, Legal Ethics, Membership, Pension, Practice Management Service,
Pro Bono, Publications, Regulations/Rules/Board Procedures, Rules of Professional Conduct
Review, and Screening. All other committees shall be designated special committees of the Bar,
and shall be automatically terminated two years after their creation unless the Board votes to
renew their mandate for additional periods not to exceed one year at a time. The date of creation
of a special committee is the date when the Board appoints a majority of its members, unless
another date is designated by the Board. Except as provided below, all committees of the Bar
shall be appointed by the President with the approval of the Board of Governors. In connection
with the creation of any special committee, the sections of the Bar, through their elected
representatives, shall be consulted and provision made for their representation on such
committees. Except as provided in the preceding sentence, nothing herein applies to the creation
or composition of steering committees thereof, which shall be governed by the guidelines
promulgated by the Board of Governors with respect to the operation of the sections.

[Amended June 15, 2010] [Emphasis added]

REGULATIONS/RULES/BOARD PROCEDURES: The Committee shall consist of
five active members of the Bar, appointed by the President with the approval of the
Board, for staggered two-year terms, with no person to serve more than three
consecutive terms.

[Approved by the Board on July 20, 1999]
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Rules of Professional Conduct: Rule 1.15--Safekeeping Property

» inside the:

Home > For Lawyerg > Ethics > Legel Ethics > Rules of Professional
Conduct > Amended Rules > Rule Une

Rule 1.15~Safekeeping Property

(a) A lawyer shali hold property of clients or third persons that
is in the lawyer’s possession in connection with a
representation separate from the lawyer’s own property. Funds
of clients or third persons that are in the lawyer’s possession
(trust funds) shall be kept in one or more trust accounts
maintained in accordance with paragraph (b). Other property
shall be identified as such and appropriately safeguarded.
Complete records of such account funds and other property
shall be kept by the lawyer and shall be preserved for a period
of five years after termination of the representation.

(b) All trust funds shall be deposited with an “approved
depository” as that term is defined in Rule XI of the Rules
Governing the District of Columbia Bar. Trust funds that are
nominal in amount or expected to be held for a short period of
time, and as such would not be expected to earn income for a
client or third-party in excess of the costs incurred to secure
such income, shall be held at an approved depository and in
compliance with the District of Columbia’s Interest on Lawyers
Trust Account (DC IOLTA) program. The title on each DC IOLTA
account shall include the name of the lawyer or law firm that
controls the account, as well as "DC IOLTA Account” or “IOLTA
Account.” The title on all other trust accounts shall include the
name of the lawyer or law firm that controls the account, as

“well as “Trust Account” or “Escrow Account.” The requirements

of this paragraph (b) shall not apply when a lawyer is otherwise
compliant with the contrary mandates of a tribunal; or when
the lawyer is participating in, and compliant with, the trust
accounting rules and the IOLTA program of the jurisdiction in
which the lawyer is licensed and principally practices.

(c) Upon receiving funds or other property in which a client or
third person has an interest, a lawyer shall promptly notify the
client or third person. Except as stated in this rule or otherwise
permitted by law or by agreement with the client, a lawyer
shall promptly deliver to the client or third person any funds or
other property that the client or third person is entitled to
receive and, upon request by the client or third person, shall
promptly render a full accounting regarding such property,
subject to Rule 1.6. )

(d) When in the course of representation a lawyer is in
possession of property in which interests are claimed by the
lawyer and another person, or by two or more persons te each
of whom the lawyer may have an obligation, the property shall
be kept separate by the lawyer until there is an accounting and
severance of interests in the property. If a dispute arises
concerning the respective interests among persons claiming an
interest in such property, the undisputed portion shall be
distributed and the portion in dispute shall be kept separate by
the lawyer until the dispute is resolved. Any funds in dispute
shall be deposited in a separate account meeting the
requirements of paragraph (a) and (b).

Page 1 of 4

Unigue
401{k) Plans
for Law Firms

{GLICE HERE Fug
VGRE MFORMATION

http://www.dcbar.org/for_lawyers/ethics/legal_ethics/rules_of ~ professional _conduct/amen...



Rules of Professional Conduct: Rule 1.15--Safekeeping Property Page 2 of 4

(e) Advances of unearned fees and unincurred costs shall be
treated as property of the client pursuant to paragraph (a) until
earned or incurred unless the client gives informed consent to a
different arrangement. Regardless of whether such consent is
provided, Rule 1.16(d) applies to require the return to the
client of any unearned portion of advanced legal fees and
unincurred costs at the termination of the lawyer’s services in
accordance with Rule 1.16(d).

(f) Nothing in this rule shall prohibit a lawyer from placing a
small amount of the lawyer’s funds into a trust account for the
sole purpose of defraying bank charges that may be made
against that account.

Comment

[1] A lawyer should hoid property of others with the care
required of a professional fiduciary. Securities should be kept in
a safe deposit box, except when some other form of
safekeeping is warranted by special ¢circumstances. All property
that is the property of clients or third persons should be kept
separate from the lawyer’s business and personal property and,
if monies, in one or more trust accounts maintained with
financial institutions meeting the requirements of this rule. This
rule, among other things, sets forth the longstanding
prohibitions of the misappropriation of entrusted funds and the
commingling of entrusted funds with the lawyer’s property. This
rule also requires that a lawyer safeguard “other property” of
clients, which may include client files. For guidance concerning
the disposition of closed client files, see D.C. Bar Legal Ethics
Committee Opinion No. 283.

{2] Paragraph (a) concerns trust funds arising from “a
representation.” The obligations of a lawyer under this rule are
independent of those arising from activity other than rendering
legal services. For example, a lawyer who serves as an escrow
agent is governed by the applicable law relating to fiduciaries
even though the lawyer does not render legal services in the
transaction. Separate trust accounts may be warranted when
administering estate monies or acting in similar fiduciary
capacities.

[3] Paragraph (b) mandates where trust deposits shall be held
and further mandates participation in the District of Columbia’s
IOLTA program. This paragraph is intended to reach every
lawyer who is admitted in this jurisdiction regardless of where
the lawyer practices, unless a stated exception applies. Thus, a
lawyer should follow the contrary mandates of a tribunal
regarding deposits that are subject to that tribunal‘s oversight.
Similarly, if the lawyer principally practices in a foreign
jurisdiction in which the lawyer is also licensed, and the lawyer
maintains trust accounts compliant with that foreign
jurisdiction’s trust accounting rules, the lawyer may deposit
trust funds to an approved depository or to a banking
institution acceptable to that foreign jurisdiction. Finally, a
lawyer is not obligated to participate in the District of Columbia
IOLTA program if the lawyer is participating in, and compliant
with, the IOLTA program in the jurisdiction in which the lawyer
is licensed and principally practices. IOLTA programs are known
by different names or acronyms in some jurisdictions; this rule
and its exceptions apply to all such programs, however named.
This rule anticipates that a law firm with lawyers admitted to
practice in the District of Columbia may be obligated to
maintain accounts com pliant with the IOLTA rules of other
jurisdictions where firm lawyers principally practice. A lawyer
who is not participating in the IOLTA program of the jurisdiction
in which the lawyer principally practices because the lawyer has

http://www.dcbar.org/for_lawyers/ethics/legal_ethics/rules_of professional_conduct/amen...
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exercised a right to opt out of, or not to opt into, the
jurisdiction’s IOLTA program, or because the jurisdiction does
not have an IOLTA program, shall not thereby be excused from
participating in the District of Columbia’s IOLTA program. To
the extent paragraph (b) d oes not resolve a multi-jurisdictional
conflict, see Rule 8.5. Nothing in this rule is intended to limit
the power of any tribunal to direct a lawyer in connection with a
pending matter, including a lawyer who is admitted pro hac
vice, to hold trust funds as may be directed by that tribunal.
For a list of approved depositories and additional information
regarding DC IOLTA program compliance, see Rule XI, Section
20, of the Rules Governing the District of Columbia Bar, and the
D.C. Bar Foundation’s website www debarfoundation.crg,

[4] The exception to Rule 1.15(b) requires a lawyer to make a
good faith determination of the jurisdiction in which the lawyer
principally practices. The phrase “principally practices” refers to
the conduct of an individual lawyer, not to the principal place of
practice of his or her law firm (which might yield a different ’
result for a lawyer with partners). For purposes of this rule, an
individual lawyer principally practices in the jurisdiction where
the lawyer is licensed and generates the clear majority of his or
her income. If there is no such jurisdiction, then a tawyer
should identify the physical location of the office where the
lawyer devotes the largest portion of his or her time. In any
event, the initial good faith determination of where the lawyer
principally practices should be changed only if the lawyer’s
circumstances change significantly and the change is expected
to continue indefinitely.

[5] The determination, under paragraph (b), whether trust
funds are not expected to earn income in excess of costs, rests
in the sound judgment of the lawyer. The lawyer should review
trust practices at reasonable intervals to determine whether
circumstances require further action with respect to the funds
of any client or third party. Because paragraph (b) is a lawyer-
specific obligation, this rule anticipates that a law firm may be
obligated to maintain accounts compliant with the IOLTA rules
of other jurisdictions, to the extent the lawyers in that firm do
not all principally practice in the District of Columbia.

[6] Paragraphs (c) and (d) recognize that lawyers often receive
funds from third parties from which the lawyer’s fee will be
paid. The lawyer is not required to remit to the client funds that
the lawyer reasonably believes represent fees owed. However,
a lawyer may not hold funds to coerce a client into accepting
the lawyer’s contention. The disputed portion of the funds
should be kept in trust and the lawyer should suggest means
for prompt resolution of the dispute, such as arbitration. The
undisputed portion of the funds should be promptly distributed.

[7] Third parties, such as a client’s creditors, may have just
claims against funds or other property in a lawyer’s custody. A
lawyer may have a duty under applicable law to protect such
third-party claims against wrongfu! interference by the client,
and accordingly may refuse to surrender the property to the
client. However, a lawyer should not unilaterally assume to
arbitrate a dispute between the client and the third party. See
D.C. Bar Legal Ethics Committee Opinion 293.

[8] Paragraph (e) permits advances against unearned fees and
unincurred costs to be treated as either the property of the
client or the property of the lawyer, but absent informed
consent by the client to a different arrangement, the ruie’s
default position is that such advances be treated as the
property of the client, subject to the restrictions provided in
paragraph (a). In any case, at the termination of an
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engagement, advances against fees that have not been
incurred must be returned to the client as provided in Rule 1.16
(d). For the definition of “informed consent,” see Rule 1.0(e).

[9] With respect to property that constitutes evidence, such as
the instruments or proceeds of crime, see Rule 3.4(a).
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Relevant portions of D.C. Court of Appeals
RULES GOVERNING THE D.C. BAR

Rule XI. Disciplinary Proceedings

Section 20. Approved Depositories for Lawyers’ Trust Accounts and District of
Columbia Interest on Lawyers' Trust Accounts Program

(a) To be listed as an approved depository for lawyers’ trust accounts, a financial
institution shalil file an undertaking with the Board on Professional Responsibility (BPR), on
a form to be provided by the board's office, agreeing (1) promptly to report to the Office of
Bar Counsel each_instance in which an instrument that would properly be payable if
sufficient funds were available has been presented aqainst a lawyer's or law firm's specially
designated account at such institution at a time when such_account contained insufficient
funds to pay such instrument, whether or not the instrument was honored and irrespective
of any overdraft privileges that may attach to such account: and (2) for financial
institutions that elect to offer and maintain District of Columbia IOLTA (DC IOLTA)
accounts, to fulfill the requirements of subsections and below. In_addition to
undertaking to make the above-specified reports and, for financial institutions that elect to




Relevant portions of D.C. Court of Appeals
RULES GOVERNING THE D.C. BAR

offer and maintain DC IOLTA accounts, to fulfill the requirements of subsections (f) and (g)
below, approved depositories, wherever they are located, shall also undertake to respond
promptly and fully to subpoenas from the Office of Bar Counsel that seek a lawyer's or law
firm's specially designated account records, notwithstanding any objections that might be

raised based upon the territorial limits on the effectiveness of such subpoenas or upon the

jurisdiction of the District of Columbia Court of Appeals to enforce them.

Such undertakings shall apply to all branches of the financial institution and shall not be
canceled by the institution except upon thirty (30) days written notice to the Office of Bar
Counsel, The failure of an approved depository to comply with any of its undertakings
hereunder shall be grounds for immediate removal of such institution from the list of BPR-

approved depositories.

(b) Reports to Bar Counsel by approved depositories pursuant to paragraph (a) above
shall contain the following information:

(1) In the case of a dishonored instrument, the report shall be identical to the over-
draft notice customarily forwarded to the institution's other regular account holders.

(2) In the case of an instrument that was presented aqgainst insufficient funds but was
honored, the report shall identify the depository, the lawyer or law firm maintaining the
account, the account number, the date of presentation for payment and the payment date
of the instrument, as well as the amount of overdraft created thereby.

The report to the Office of Bar Counsel shall be made simultaneously with, and within the
time period, if any, provided by law for notice of dishonor. If an instrument presented
against insufficient funds was honored, the institution's report shail be mailed to Bar

Counsel within five (5) business days of payment of the instrument.

c) The establishment of a specially designated account at an approved depository shall

be conclusively deemed to be consent by the lawyer or law firm maintaining such account
to that institution's furnishing to the Office of Bar Counsel all reports and information
required hereunder. No approved depository shall incur any liability by virtue of its
compliance with the requirements of this rule, except as might otherwise arise from bad
faith, intentional misconduct, or any other acts by the approved depository or its
employees which, unrelated to this rule, would create liability.

d) The designation of a financial institution as an approved depository pursuant to this

rule shall not be deemed to be a warranty, representation, or guaranty by the District of
Columbia Court of Appeals, the District of Columbia Bar, the District of Columbia Board on
Professional Responsibility, the Office of Bar Counsel, or the District of Columbia Bar
Foundation as to the financial soundness, business practices, or other attributes of such
institution. Approval of an institution under this rule means only that the institution has
undertaken to meet the reporting and other requirements enumerated in paragraph_(a)
and (b) above.

e) Nothing in_this rule shall preclude a financial institution from charging a lawyer or law

firm for the reasonable cost of producing_the reports and records reguired by this rule.
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(f) Participation by financial institutions in the DC IOLTA program is voluntary. A financial
institution that elects to offer and maintain DC IOLTA accounts shall fulfill the following

requirements:

(1) The institution shalil pay no less on its DC IOLTA accounts than the interest rate or

dividend rate in (A) or (B):

(A) The highest interest rate or dividend rate generally available from the
institution to its non-10LTA customers when the DC I0L TA account meets or exceeds the

same minimum balance or other eligibility qualifications on its non-IOLTA accounts, if any.
In determining the highest interest rate or dividend rate generally available from the
institution to its non-IOLTA customers, an institution may consider in addition to the
balance in the DC IOLTA account, factors customarily considered by the institution when
setting interest rates or dividend rates for its non-IOLTA customers, provided that such

factors do not discriminate between DC IOLTA accounts and non-IOLTA accounts and that
these factors do not include the fact that the account is a DC IOLTA account.

(i) An institution may offer, and the lawyer or law firm_may request, an account
that provides a mechanism for the gvernight investment of balances in the DC IOLTA

account in an interest- or dividend-bearing account that is a daily (overnight) financial

institution repurchase agreement or an open—end money-market fund.

(ii) An institution may choose to pay the higher interest rate or dividend rate on

a DC IOLTA account in lieu of establishing it as a higher rate product.

(B) A "benchmark” rate set periodically by the Foundation that reflects the
Foundation’s estimate of an overall comparability rate for accounts in the DC IOLTA
program and that is net of allowable reasonable fees. When applicable, the Foundation will
express the benchmark rate in relation to the Federal Funds Target Rate.

(2) Nothing in_this_Rule shall preclude a financial institution from paying a_higher interest
rate or dividend on a DC IOLTA account than described in subparagraph (f){1) above.

(3) Allowable reasonable fees are the only fees and service charges that may be
deducted by a financial institution from interest or dividends earned on a DC IOLTA
account. Allowable reasonable fees may be deducted from interest or dividends on a DC
IOLTA account only at the rates and in accordance with the customary practices of the
financial institution for non-IOLTA customers. No fees or service charges other than
allowable reasonable fees may be assessed against the accrued interest or dividends on a
DC IOLTA account. Any fees and service charges other than allowable reasonable fees shall
be the sole responsibility of, and may only be charged to, the lawyer or law firm
maintaining the DC IOLTA account. Allowable reasonable fees in excess of the interest or
dividends earned on one DC IOLTA account for any period shall not be taken from interest
or dividends earned on any other DC IOLTA account or accounts or from the principal of
any DC IOLTA account. Nothing in this rule shall preclude a financial institution from
electing to waive any fees and service charges on a DC IOLTA account.

() On forms approved by the Foundation, a financial institution that maintains DC IOLTA

accounts shall:

(1) Remit all interest or dividends, net of allowable reasonable fees, if any, on the average
monthly balance in each DC IOLTA account, or as otherwise computed in accordance with
the institution's standard accounting practice, at least quarterly, to the Foundation. The
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institution may remit the interest or dividends on all of its DC IOLTA accounts in a lump
sum; however, the institution shall provide, for each individual DC IOLTA account, to the
Foundation the information described in subparagraph (g)(2), and to the lawyer or law firm
the information in subparagraph (g)(3).

(2) Transmit with each remittance to the Foundation a report showing the following
information for each DC IOLTA account: the name of the lawyer or law firm in whose name
the account is registered, the amount of interest or dividends earned, the rate and type of
interest or dividend applied, the amount of any allowable reasonable fees assessed during
the remittance period, the net amount of interest or dividends remitted for the period, the
average account balance for the remittance period, and such other information as is
reasonably required by the Foundation.

(3) Transmit to the lawyer or law firm in whose name the account is registered a periodic
account statement in accordance with normal procedures for reporting to depositors.

(h) The Foundation shall maintain records of each remittance and statement received
from a financial institution for a period of at least three years and shall, upon request,
promptly make available to a lawyer or law firm the records or statements pertaining to
that lawyer's or law firm's DC IOLTA accounts.

(i) All interest and dividends transmitted to the Foundation shall, after deduction for the
necessary and reasonable administrative expenses of the Foundation for operation of the
DC IOLTA program, be distributed by the Foundation for the following purposes: (1) at
least eighty-five percent for the support of legal assistance programs _providing legal and
related assistance to poor persons_in the District of Columbia who would otherwise be
unable to obtain legal assistance: and (2) up to fifteen percent for those programs to
improve the administration of justice in the District of Columbia as are specifically
approved from time to time by this court.

(i) Definitions. As used in this rule, the terms below shall have the following meanings:

1) "Allowable reasonabile fees" for DC IOLTA accounts are per check charges, per deposit

charges, a fee in lieu of a minimum balance, federal deposit insurance fees, sweep fees,
and a reasonable DC IOLTA account administrative or maintenance fee.

(2) "Foundation" means the District of Columbia Bar Foundation, Inc. :

(3) "Interest- or dividend-bearing account" means (i) an interest-bearing account, or (ii)
an investment product which is a daily (overnight) financial institution repurchase
agreement or an open-end money-market fund. A daily (overnight) financial institution
repurchase agreement must be fully collateralized by U.S. Government Securities and may
be established only with an eligible institution that is "well-capitalized” or "adequately
capitalized” as those terms are defined by applicable federal statutes and requlations. An
open-end money-~market fund must be invested solely in U.S. Government Securities or
repurchase agreements fully collateralized by U.S. Government Securities, must hold itself
out as a "money-market fund" as that term is defined by federal statutes and requlations

_ under the Investment Company Act of 1940, and, at the time of the investment, must
have total assets of at least $250,000,000.

(4) "DC IOLTA account” means an interest- or_dividend-bearing account established by a
lawyer or law firm for IOLTA-eligible funds at a financial institution from which funds may
be withdrawn upon request by the depositor as soon as permitted by law.

5) “IOLTA-eligible funds" means those funds from a client or third-party that are nominal

in amount or are expected to be held for a short period of time, and that cannot earn
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income for the client or third party in excess of the costs incurred to secure such income.
6) "Law Firm" - Includes a partnership of lawyers, a professional or non-profit corporation

of lawyers, and combination thereof engaged in the practice of law.

(7) "Financial Institution” - Includes banks, savings and loan associations, credit unions,

savings banks and any other business that accepts for deposit funds held in trust by

lawyers or law firms which is authorized by federal, District of Columbia, or state law to do
business in the District of Columbia or the state in which the financial institution is situated

and that maintains accounts which are insured by an agency or instrumentality of the
United States.
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District of Columbia
Board of Governors Meeting*
September 8, 2009

President Kim M. Keenan called the meeting to order at 3:30 p.m. The members
of the Board of Governors present at the meeting were: Ronald S. Flagg, Kim M.
Keenan, and Benjamin F. Wilson. Johnine P. Barnes, Amy L. Bess, Paulette E.
Chapman, Judith M. Conti, Sabine S. Curto, Meredith Fuchs, Ankur J. Goel, Ellen M.
Jakovic, Rebecca M. McNeil, Barry C. Mills, Laura A. Possessky, Lena Robins, James
W. Rubin, Javier G. Salinas, and R. Justin Smith participated by telephone.

Bar headquarters staff members who attended were: Katherine A. Mazzaferri,
Cynthia D. Hill, Joseph P. Stangl, Maureen Thornton Syracuse, Dominick Alcid, Carla J.
Freudenburg, Mark Herzog, Cynthia G. Kuhn, Karen Savransky, Hope C. Todd, and Tim
Wells. Others in attendance were: Gene Shipp, Office of Bar Counsel; Theodore Hirt,
Communications Committee; Elizabeth Branda, Board on Professional Responsibility;
W. Mark Smith, D.C. Bar Foundation; Stephen J. Pollak, D.C. Bar Foundation; and
Katherine L. Garrett, D.C. Bar Foundation.

IOLTA Monitoring
(Added to the Agenda)

Mark Smith, President, D.C. Bar Foundation, Stephen J. Pollak, immediate past
President of the D.C. Bar Foundation, Katherine L. Garrett, Executive Director of the
D.C. Bar Foundation, and Elizabeth J. Branda, Executive Attorney of the Board on

Professional Responsibility (BPR) joined the meeting.

L IOLTA discussion only; all other portions of the minutes are redacted.



Ms. Keenan presented proposed language about “the licensed and principally
practices” approach to an exception from the D.C. IOLTA program for members with
multi-jurisdictional practices. The proposed exception had been approved in principle by

the Board at its July 21, 2009, meeting.

ACTION ITEM: A motion was made to recommend the adoption of
language in a new Comment 4 to Rule of Professional Conduct 1.15 that
would provide guidance when a lawyer must make a good faith
determination of the jurisdiction in which the lawyer principally practices
in order to determine whether he or she falls within the exception of the
D.C. IOLTA program, located as an attachment to the September 4, 2009,
memorandum to the Board from Kim M. Keenan and Ronald S. Flagg.
The motion was seconded. The motion passed without objection.

Mr. Flagg described the proposed IOLTA monitoring provisions in a proposed
comment to Rule 1.15 and in Section 20 of D.C. Court of Appeals Rule XI. As proposed
in the September 4, 2009, Memorandum from Ms. Keenan and Mr. Flagg to the Board of
Governors, Mr. Flagg recommended that the Board of Governors transmit its
recommended revisions to the IOLTA rules that would (1) make participation in the
IOLTA program mandatory for D.C. Bar members; (2) require that banks that wish to
qualify as “Approved Depositories” provide interest rate comparability on IOLTA
accounts; and (3) house the provisions on interest rate comparability and other provisions
about approved depositories in a new section of Rule XI to the D.C. Court of Appeals,
but that it reserve the transmittal of proposed amendments about the monitoring of D.C.
lawyers’ participation in the IOLTA program pending further consideration by the Bar’s
Regulations/Rules/Board Procedures Committee.

He commented that the existing rules make clear that the Foundation has a

significant role in administering the IOLTA program, and that those provisions are



reflected in proposed Comment 3 Rule 1.15 and in the proposed new Section 20 of Rule
Xl.  The purpose of reserving transmittal of proposals about monitoring is so that
deliberations about monitoring would not delay the Court’s consideration of the
substantive provisions.

Mr. Smith recommended that the proposed IOLTA monitoring provisions be
transmitted to the Court of Appeals for consideration because they would be subject to
the Court’s notice and comment procedures.

Ms. Branda discussed the concerns of the BPR that were detailed in the BPR’s
written comments to the Board of July 30, 2009, about the role and authority of the D.C.
Bar Foundation. Inclusion of the monitoring provision in Section 20 of Rule XI of the
Rules Governing the District of Columbia Bar could be perceived as imposing on a
lawyer the obligation to report to the. Bar Foundation, and that the failure to report to the
Bar Foundation could be determined to be a disciplinary infraction. The BPR proposed
that provisions related to IOLTA monitoring and the Bar Foundation should be included
in a new Court rule governing the Bar, similar to those that exist for the BPR, the Clients’
Security Fund, and the mandatory fee arbitration service of the Attorney/Client
Acrbitration Board (ACAB). Ms. Branda also indicated that the BPR recommends that the
entire package of proposed IOLTA revisions, including the proposed monitoring
provisions, be transmitted to the Court at the same time. The BPR would then
communicate its concerns, comments and recommendations about the monitoring
provisions to the Court.

Ms. Chapman made a motion to transmit the proposed mandatory IOLTA and

interest rate comparability provisions to the Court, and to reserve the proposed IOLTA



monitoring provisions for clarification, as recommended in the September 4, 2009,
Memorandum from Ms. Keenan and Mr. Flagg to the Board of Governors, so that it can
be considered by the Rules/Regulations/Board Procedures Committee. The Board
discussed the implications of a two-step transmission of the IOLTA recommendations to
the Court. Ms. Garrett indicated that the Bar Foundation would support having proposed
revisions sent to the Court without Section 20(h).

ACTION ITEM: A motion was made to transmit the proposed mandatory

IOLTA and interest rate comparability provisions to the Court and to

reserve the proposed IOLTA monitoring provisions for clarification and

study and seconded. The motion passed without objection. Ms. Jakovic
and Ms. Possessky abstained.

The proposed IOLTA monitoring provisions will be sent to the
Rules/Regulations/Board Procedures Committee. Ms. Mazzaferri indicated that this
action was recommended because the BPR’s recommendation for a new Court rule
requires consideration and study by the Rules/Regulations/Board Procedures Committee.
Ms. Garrett asked whether there could be an expedited consideration of the proposal to
create a new Court rule. She also requested that the BPR, the OBC and the Bar
Foundation be involved from the outset in discussions of the Rules/Regulations/Board

Procedure Committee to facilitate resolution of the issue.
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September 16, 2009

The Honorable Eric T. Washington
Chief Judge

District of Columbia Court of Appeals
Historic Courthouse

430 E Street, N.W.

Washington, D.C. 20001

Re: Transmlttal of Pronosed Rev1s10ns to the Rules Governi g Interest on
Lawyers’ Trust Accounts (JOLTA)

Dear Chief Judge Washington:

On behalf of the District of Columbia Bar, I am pleased to transmit to you
for the Court’s consideration, proposed amendments to the Rules Governing
Interest on Lawyers’ Trust Accounts (IOLTA).! The proposed amendments to
Rule of Professional Conduct 1.15 and a new Section 20 of Rule XI of the D.C.
Court of Appeals Rules Governing the Bar seek to increase IOLTA interest
revenue and provide greater clarity to the trust account ethics rules. In sum, the
revisions would make participation in the IOLTA program mandatory for D.C.
Bar members; require that banks that wish to qualify as “Approved Depositories™
provide interest rate comparability on IOLTA accounts; and house the provisions
on interest rate comparability and other provisions about approved depositories in
a new section of Rule XI.

The proposed amendments result from a review by the District of
Columbia Bar Rules of Professional Conduct Review Committee (“Rules Review
Committee™)? of proposed revisions to the IOLTA rulcs that were submitted to the
Bar by the D.C. Bar Foundation (“Bar Foundation™).> On September 8, 2009, the
Board of Governors approved the proposed amendments discussed above.

! In this letter, “IOLTA Rules” refers to three rules: Rules of Professional Conduct 1.15 and 1.19
and Appendix B of Rule X of the Court Rules Governing the Bar. Currently, a Bar member who
receives client money or the money of a third person must consider all three of the rules to be fully
compliant with the ethical mandates of this jurisdiction.

? The Rules Review Committee is the standing committee of the D.C. Bar charged with the
ongoing review of the D.C. Rules of Professional Conduct.

’ The Bar Foundation submitted its proposed revisions to the Bar on November 6, 2007, after its

own 14-month study process.
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On September 8, the Board also voted to reserve the transmittal of
proposed amendments about an ancillary issue -- the monitoring of D.C. lawyers’
participation in the DC IOLTA program -- pending the outcome of further study
by the Bar’s Regulations/Rules/Board Procedures Committee. *

After 18 months of study and analysis by the Rules Review Committee, a
public comment period on the proposed IOLTA revisions by the Rules Review
Committee, and numerous meetings with representatives of the Rules Review
Committee and the Bar Foundation, the ‘Rules Review Committee and the Bar
Foundation came to a consensus on the majority of the proposed amendments.
However, the Committee and the Foundation ultimately differed in their approach
to one aspect of the proposed rules -- an exception to the IOLTA requirements for
Bar members who are multi-state practitioners and may face conflicting or
inconsistent trust account requirements in other jurisdictions.’

This letter summarizes the proposed amendments to the IOLTA rules and
the work of the Rules Review Committee and the Bar Foundation. Details about
the background and history of the existing trust account and IOLTA rules in the
District of Columbia and the work of the Rules Review Committee and the Bar
Foundation are provided in the Bar staff memorandum of July 9, 2009, attached
as Appendix I.°

* Discussion about the IOLTA monitoring proposal and the Bar Foundation’s predecessor proposal
of reporting and certification by D.C. lawyers begins on page 9.

> The Committee’s proposed rule revisions would exempt a member from the D.C. IOLTA
program if the member is otherwise compliant with the contrary mandates of a tribunal; or when
the member is fully participating in, and compliant with, the trust accounting rules and the IOLTA
program of the jurisdiction in which the member is licensed and principally practices -- the
“licensed and principally practices” approach.

The Bar Foundation’s proposed rule revisions would exempt a member from the D.C.
IOLTA program only when a lawyer is otherwise compliant with the contrary mandates of a
tribunal or the jurisdiction in which the lawyer is licensed and principally practices. If a member
obtained the client funds as a result of the member’s “out-of-state license,” the member would not
be subject to the D.C. IOLTA program for those particular funds — the “on your D.C. Bar
license/contrary mandates” approach. Additional details and analysis about the two approaches
are provided in the Bar staff memorandum of July 9, 2009, attached as Appendix 1.

¢ Additional background materials include the February 5, 2009, Report and Recommendations on
the D.C. Rules Governing IOLTA by the Rules Review Committee, which includes the Bar
Foundation’s November 2007 proposal to the Bar; comments received during a public comment
period in response to the February 5, 2009, proposed revisions; a June 4, 2609, memorandum from
the Rules Review Committee to the Board of Governors that includes a summary of the comments
received and certain changes made to the proposed amendments by the Committee in light of the
comments; a June 8, 2009, Bar staff memorandum to the Board about the Bar Foundation’s initial
proposal of an IOLTA certification and reporting requirement by Bar members; and July 30, 2009,
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The Proposed Revisions

In 1985, the D.C. Court of Appeals established rules to allow a lawyer or
law firm to hold client funds that are nominal in amount, or are to be held for a
short period of time, in a single pooled client trust account, commonly known as
an IOLTA account. The interest produced by such an account, which would
‘amount” to a small sum for each individual client, is distributed to the Bar
Foundation, which in turn distributes a predominant amount of the interest
revenue collected to legal services providers to help address the unmet legal needs
of residents and families in the District. Under the current rules, a lawyer may
“opt out” of placing IOLTA eligible funds into a D.C. IOLTA account if the
lawyer otherwise properly holds the funds separately from the lawyer’s own
property. To “opt out” of the D.C. IOLTA requirements, the lawyer must make a
one-time filing with the Court. A detailed history of the development of the D.C.
IOLTA rules is provided in Appendix I.

However, since 1985, many jurisdictions have adopted changes to rules
governing lawyers and IOLTA accounts that have significantly increased the
interest revenue available to legal services providers in those jurisdictions.’
Accordingly, the purpose of the proposed revisions submitted by the Bar is to
increase revenue from D.C. IOLTA accounts and to increase the interest paid by
banks on funds held in D.C. IOLTA accounts (a practice known as rate
comparability). The proposed revisions would effect these changes by:

* Changing the current D.C. IOLTA program from one in which D.C. Bar
members may “opt out” of participating to one which is mandatory for all D.C.
Bar members. An exception to the mandatory IOLTA proposal is provided when
a lawyer is otherwise compliant with the contrary mandates of a tribunal; or when
the lawyer is participating in, and compliant with, the trust accounting rules and
the IOLTA program of the jurisdiction in which the lawyer is licensed and
principally practices. These changes are effected by proposed revisions to Rule of
Professional Conduct 1.15 and its comments.

(n. 6 cont) written comments from the Board on Professional Responsibility about the Bar
Foundation’s proposal of monitoring DC IOLTA accounts. Although these background materials
are not included in this submission to the Court, we are happy to provide these materials to the
Court upon request.

7 At least 40 jurisdictions now have a comprehensive/mandatory IOLTA program, and at least 23
states have adopted some form of interest rate comparability for IOLTA accounts.
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* Requiring that banks that wish to qualify as “Approved Depositories™ --
institutions where lawyers are allowed to open and maintain client trust accounts -
- agree to provide certain interest rates on IOLTA accounts.® This change is
effected by the creation of a new Section 20 of Rule XI of the D.C. Court of
Appeals Rules Governing the Bar. Other requirements for banking institutions
with IOLTA accounts would also be moved to Section 20 of Rule XI.

Another proposed revision includes:

» The deletion in their entirety of existing Rule of Professional Conduct
Rule 1.19 and Appendix B, with appropriate provisions from those rules relocated
in Rule 1.15 and new Section 20 of Rule XI. Because these provisions address the
jurisdictional authority of the Board of Professional Responsibility (BPR) and the
Office of Bar Counsel (OBC) as to the financial institutions that elect to be
approved depositories for the District of Columbia Bar, it is appropriate to house
these provisions in Rule XI — the disciplinary rule.’

A redlined version of the proposed amendments is attached as Appendix
IT; a clean version is attached as Appendix III. New proposed Section 20 of Rule
Xl is attached as Appendix IV.

Multi-State Practitioner Exception and Other Concerns

From the outset, the Rules Review Committee supported amendments to -
the D.C. IOLTA rules that were consistent with the Bar Foundation’s goals of
increasing IOLTA interest revenue. However, the Committee was concerned that
the Foundation’s proposed rules could present serious conflict issues for multi-
state practitioners because of conflicting or inconsistent trust account
requirements in other jurisdictions. The Bar Foundation’s proposed rules did not
provide a safe harbor for a lawyer facing conflicting jurisdictional obligations.

The Committee was also concerned that the language and placement of the
existing trust account rules, including the IOLTA Rules, were confusing. A final

® The D.C. Board on Professional Responsibility approves banks as “Approved Depositories” for
D.C. IOLTA accounts.

® Section 20 of Rule XI includes the authority of the BPR to approve depositories where D.C.
lawyers deposit client funds, reporting obligations of the depositories to the BPR, the Office of
Bar Counsel and the Bar Foundation, the proposed “interest rate comparability” rule and the role
of the Bar Foundation in administering the IOLTA program. Depending on the outcome of further
study by the Bar’s Rules/Regulations/Board Procedures Committee, the Bar may subsequently
propose that these provisions be housed in a newly created, separate court rule. See infra p. 11.
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concern was that the Bar Foundation’s proposed broad reach of a mandatory
JOLTA rule, superimposed on existing Rule 1.19(b), was likely to increase both
administrative burdens and the risk for trust account errors (a serious ethical
violation). The Committee believed that the increased burden and risk were likely
to fall disproportionately on solo and small firm lawyers who principally practice
outside of the District, by requiring such lawyers who might only have a few
District matters to open and maintain separate trust accounts in addition to
existing operating and home state trust accounts.

The Committee noted the unique posture of the D.C. Bar as to multi-
jurisdictional lawyers'® and the substantial cross-border practice with our sister
jurisdictions, Virginia and Maryland. The D.C. Bar has over 68,000 active
members; nearly 49,000 of these members practice in the metropolitan
Washington, D.C. area, which includes the District and parts of Virginia and
Maryland. Of those members, a significant number may not maintain a District
office, yet represent District clients. Likewise, there are District lawyers who
maintain offices only in the District, but who are also licensed and practice in
Virginia and/or Maryland.

Because the Committee did not want to subject District lawyers to
mandatory rules that conflicted with mandatory rules of other jurisdictions, absent
an appropriate guideline and safe harbor to reconcile conflicting obligations, the
Committee proposed an IOLTA rule to which all D.C. Bar members would be
subject but that also would provide a means for reconciling conflicting mandatory
rules. The Rules Review Committee and the Bar Foundation worked together to
develop a rule that would address the primary concerns of both groups.
Ultimately, the Rules Review Committee produced a report and
recommendations, including a multi-state practitioner exception, that were
supported by the Bar Foundation. The proposed recommendations were
published in the Rules Review Committee report of February 5, 2009.

Public Comments

The Bar sought comments on the proposed revisions from D.C. Bar
members and community leaders during a public comment period from February
10 to April 6, 2009. Copies of the draft report were also made available to
members and staff of the Board on Professional Responsibility and the Office of

'® For example, a lawyer with licenses to practice in at least one other jurisdiction in addition to
the District of Columbia. Many of the members of the District of Columbia Bar are admitted to
practice in at least one other jurisdiction.
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Bar Counsel. Twenty-two comments were received from individuals and
organizations. The comments were made available to the Bar Foundation.

Maryland and Virginia

As described in more detail in Appendix I, the Bar received written
comments from bar associations and other organizations from its sister
jurisdictions of Maryland and Virginia.!" Maryland expressed concern that the
proposed “multi-jurisdictional exception” would have a negative impact on
Maryland’s IOLTA revenue. Virginia’s concerns seemed to arise from confusion
in interpreting the proposed language of the exception.

The Rules Review Committee took seriously the concerns expressed by
Virginia and Maryland and revised its multi-jurisdictional practitioner exception.
The revised exception would exempt a member from the D.C. IOLTA rules when
the member is otherwise compliant with the contrary mandates of a tribunal; or
when the member is participating in, and compliant with, the trust accounting
rules and the IOLTA program of the jurisdiction in which the member is licensed
and principally practices — the “licensed and principally practices” approach.
Although the Committee recognized that under its revised proposal, there likely
will be some IOLTA revenue generated from District clients or District
transactions that is deposited in another jurisdiction’s IOLTA account, the amount
of that revenue is unquantifiable, and the Committee believed that its approach
was clearer and more straightforward than the approach initially recommended by
the Bar Foundation (and rejected by the Rules Review Committee) in its
November 2007 proposal.

The Bar Foundation did not concur with the Committee’s revised
exception. The Bar Foundation believed that the amended proposal created an
overly broad exemption for Bar members who are licensed and principally
practice in another jurisdiction. The Bar Foundation’s proposed exception would
exempt a member from the D.C. IOLTA rules only when a member is otherwise
compliant with the contrary mandates of a tribunal or the jurisdiction in which the
lawyer is licensed and principally practices. If a member obtained the client funds
as a result of the member’s “out-of-state license,” the member would not be
subject to the D.C. IOLTA program for those particular funds — the “on your D.C.
Bar license/contrary mandates” approach.

' The Maryland State Bar Association, the Bar Association of Montgomery County, and the
Maryland Legal Services Corporation each submitted a comment. The Legal Services
Corporation of Virginia and the Virginia State Bar submitted a joint comment.
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Board Meetings of June 9, July 21, 2009, and September 8, 2009

On June 9, 2009, the Rules Review Committee’s Chair and Vice-Chair,
Eric Hirschhorn and Daniel Schumack, presented the Committee’s final
recommendations of June 4, 2009, to the Board of Governors. The final
recommendations included the Committee’s revised multi-jurisdictional
practitioner exception that was drafted in response to the comments received from
Maryland and Virginia. The Bar Foundation’s then-President, Stephen Pollak,
and Executive Director, Katherine Garrett, presented proposed revisions to the
Rules Review Committee’s final recommendation.

On July 21, 2009, the Board considered three IOLTA proposals. Each
proposal recommended that participation in the D.C. IOLTA program become
mandatory for all D.C. Bar members and interest rate comparability provisions be
required for all D.C. approved financial depositories, but differed in its approach
to creating an exception for members who are multi-state practitioners and who
may face conflicting or inconsistent trust account requirements in other
jurisdictions. The three approaches were:

1) No specific exception in the proposed revised rules or comments;

2) A “licensed and principally practices”™ IOLTA exception for Bar
members; and

3) An “on your license/contrary mandates” IOLTA exception for Bar
members.

In addition to the Chair and Vice-Chair of the Rules Review Committee
and the then-President and Executive Director of the Bar Foundation, the Bar
Counsel and the Executive Attorney of the Board on Professional Responsibility
were invited to attend and comment on the proposals before the Board. Briefings
were also made by Bar staff, including the Assistant Executive Director,
Programs; the Director, Regulation Counsel; the Assistant Director for Legal
Ethics, Regulation Counsel; and the Manager, Practice Management Advisory
Service (PMAS)."* The Board of Governors found all of the comments helpful in

12 Because the Bar Foundation had informally indicated that it would support its initial proposals
in its November 2007 report, the Board included those proposals for consideration at the July 21,
2009, meeting.

" The PMAS manager advises Bar members on the business and management aspects of the
practice of law, provides on-site office consultations for Bar members, and conducts intensive
training sessions for Bar members about how to run a solo practice.
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the Board’s deliberations, in particular, those of the PMAS Manager who works
with many solo and small firm lawyers. The PMAS Manager noted that many
experienced lawyers have misconceptions about IOLTA in particular and trust
accounts in general. His experience in working with solos, who often have no
staff, and can sometimes make inadvertent mistakes by neglecting administrative
and management matters that lead to disciplinary consequences, have led him to
conclude that any IOLTA rules that are adopted should be clear and easy to
follow.

The Board was mindful that a number of constituencies would be affected
by the Board’s decision on the proposed IOLTA revisions: members of the D.C.
Bar who would be subject to the IOLTA rules; the clients of D.C. lawyers whose
money and property the ethics rules protect; the legal services community of the
District (who would be the beneficiaries of any increased revenue that results
from changes in the IOLTA rules); and other jurisdictions, particularly Virginia
and Maryland (and their respective legal communities.).

The Board considered the following questions to keep the various
constituencies in mind when considering the proposals:

(1) Does the language of the proposed rule and its requirements provide
sufficient clarity to Bar members to help them comply with the rule and to help
them avoid an inadvertent violation of the rule (thus avoiding interaction with the
disciplinary system)?

(2) Would the proposed rule subject client money to increased risk, which
undermines the fundamental purpose of the safekeeping of property ethics rules?

(3) Would the language of the proposed rule potentially cause Maryland
and Virginia to adopt new IOLTA rules to counter the District’s IOLTA rules?
The Bar recognizes that its decisions — particularly proposed changes to the ethics
rules -- are in part subject to external reactions and the cooperation of other
jurisdictions in the clear application of the rules in practice.

(4) Will the proposed rule benefit the Bar Foundation and the District’s
legal service providers by increasing IOLTA participation, interest revenue,
and/or available interest rates?

After thorough discussion by the Board and the invited representatives at
the July 21 Board meeting, the Board of Governors decisively approved the
proposal that included the “licensed and principally practices” approach to an
exception from the D.C. IOLTA program for members with multijurisdictional
practices.

On September 8, 2009, the Board of Governors once again considered the
IOLTA issues. Invited representatives from the Bar Foundation and the OBC and
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the BPR also attended the September 8 meeting. At the meeting, the Board
approved specific language in the proposed amendments. The specific language,
in a new Comment [4] to Rule 1.15(b), is intended to provide guidance when a
lawyer must make a good faith determination of the jurisdiction in which the
lawyer principally practices in order to determine whether he or she falls within
the exception of the D.C. IOLTA program.

The Bar Foundation’s IOLTA Certification and Monitoring Propesals

On September 8, the Board also voted to reserve the transmittal of
proposed amendments about an ancillary issue — the monitoring of D.C. lawyers’
participation in the DC IOLTA program -- pending the outcome of further study
by the Bar’s Regulations/Rules/Board Procedures Committee. Although the Bar is
not forwarding a monitoring proposal to the Court at this time, we are providing a
brief background about the evolution of the IOLTA monitoring proposal and the
IOLTA certification proposal that preceded it.

The Bar Foundation’s [OLTA Certification Proposal

The Bar Foundation’s 2007 proposal to the Bar included an amendment to
the Rules in which lawyers would be required to advise the Bar Foundation of the
opening and closing of D.C. IOLTA accounts, and report and periodically certify
to the Bar Foundation compliance with, or exemption from, the IOLTA
requirements.'* Non-compliance with the certification requirement would have
been treated as a disciplinary violation. The Rules Review Committee’s February
5, 2009, proposed revisions left untouched this proposal of the Bar Foundation"

In their written comments the BPR and the OBC stated that non-
compliance with a certification requirement should not subject a member to
disciplinary suspension because a member’s failure to do so does not directly
implicate the public interest. ' Additionally, they commented that enforcing a
certification requirement would divert the resources of the Office of Bar Counsel
from prosecuting serious and contested disciplinary cases. Instead, they

* The Bar Foundation believed that gathering and tracking information about Bar members’
IOLTA accounts would help to increase its interest revenue.

¥ Because the Committee was not asked to consider the specific “form and manner” of this
requirement, it did not analyze this part of the Foundation’s proposal and did not take a position
onit.

16 The BPR and the OBC concurred with the Committee’s other IOLTA recommendations.
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recommended that enforcement of the IOLTA provisions be through
administrative suspensions.

Considered analysis of certification was performed by Bar headquarters
staff. Ultimately, it was concluded that certification would be unduly
administratively burdensome and expensive, with no assurance that imposing
such a requirement would produce more revenue for the Foundation or, if more
revenue, enough additional revenue to offset the costs of administering a
certification program. In "addition, the Badr staff concurred with the views
expressed by the BPR and the OBC in their written comments that non-
compliance with a certification requirement should not be subject to disciplinary
suspension. Contrary to the alternative suggested by the BPR and OBC, however,
Bar headquarters staff also took the position that non-compliance with a
certification requirement should not result in administrative suspension, i.e., the
loss of one’s license to practice law, under D.C. Bar Rule II or any other Bar rule.
Because the certification proposal was withdrawn as described below, however, it
appears that this issue is moot."”

Monitoring _of Bar Members’ IOLTA Accounts by the Bar
Foundation

At the June 9, 2009, Board of Governors meeting, the Bar Foundation
withdrew its proposal for disciplinary enforcement of a certification and reporting
requirement. As a result, the Board did not consider this proposal. Instead, the
Foundation proposed a provision in a comment to Rule 1.15 and Section 20(h) of
Rule XI that would provide notice to Bar members that the Bar Foundation may
monitor members’ participation in the D.C. IOLTA program. On July 21, the
Board approved in principle provisions that would provide notice to Bar members
that the Bar Foundation may monitor Bar members’ participation in the IOLTA
program. At the meeting, Elizabeth Branda, Executive Attorney of the BPR,
asked that the BPR have the opportunity to review and comment on any
monitoring proposals, because of concerns about disciplinary implications.

"7 Typically, the non-disciplinary parts of the Bar have had responsibility for handling matters
where non-disciplinary enforcement is appropriate.

Although the BPR recommended administrative suspension for non-compliance with a
certification requirement, the BPR did not consider the option of no suspension because that
question was not before it when it reviewed the Rules Review Committee’s report.
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BPR Comments of July 30, 2009, on Proposed Provisions for
Monitoring IOLTA Accounts by the Bar Foundation

On July 30, the BPR submitted written comments about the proposed
monitoring provisions. In its comments, the BPR raised several questions and
concerns: (1) Whether the monitoring provisions are necessary given that the Bar
Foundation currently conducts monitoring activities; (2) If the proposed
provisions are intended to increase the authority of the Bar Foundation, the
additional dctivities that would be authorized need to be identified; and (3)
Whether placement of the authority of the Bar Foundation to conduct monitoring
activities in Rule XI would suggest that the Bar Foundation plays a role in the
disciplinary process. The BPR recommended the creation of a separate new D.C.
Bar Rule to address the role of the Bar Foundation in the IOLTA program.

At its September 8 meeting, the Board of Governors reconsidered the
proposed monitoring provisions. After thorough discussion by the Board and
invited representatives, the Board voted to reserve the proposed monitoring
language for clarification. The Board will direct the Bar's
Regulations/Rules/Board Procedures Committee to study the implications of the
issues raised by BPR and, based on the results of that study, will forward
recommendations on [OLTA monitoring to the Court at a later time.

To make a recommendation, the Board will be seeking clarity on what a
monitoring plan would entail and what would be its implications for members in a
mandatory IOLTA program as compared to the current voluntary program. Other
relevant issues such as the applicability of the Bar’s policies on membership
records and IT policies and procedures will also need to be addressed.

The Bar respectfully asks that the Court consider the attached proposed
IOLTA rules. Because monitoring of IOLTA accounts by the Bar Foundation is
not anticipated to begin until at least the third year after implementation of the
revised IOLTA rules, and is ancillary to the proposed revisions on mandatory
IOLTA and IOLTA interest rate comparability, the Bar believes that the Court
should not delay adopting provisions that would authorize the implementation of
mandatory IOLTA, which would greatly assist the important work of the Bar
Foundation. Indeed, assuming that the Court changes the IOLTA rules, the
immediate focus for implementation would be on education. The Bar plans to
work with the Bar Foundation to conduct an intensive member education
campaign to provide notice to Bar members about the new IOLTA rules and how
to comply with them.
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Timing of Implementation of IOLTA Rules

The Bar also respectfully asks that the Court delay the effective date of the
changes to the IOLTA rules, if any, for at least four months after the date of the
Court’s adoption of the rules. The delay will allow the Bar to begin the process of
notifying members about the rules changes; implement a member education
program similar to the one conducted in 2006-07 in response to the substantial
changes to the Rules of Professional Conduct; and work with the Bar Foundation
in educating area banks about the rules changes. Because the Bar has found it
helpful for the education of our members, the Bar also respectfully asks that the
Court publish any rules changes in a red-lined version, in addition to a clean
version.

Please let me know if you or other members of the Court have any
questions or require anything further. I can be reached at (202) 380- 6200 or by e-

mail at keenankim80@gmail.com.

Michele Keenan
Enclosures

ce: Board of Governors
W. Mark Smith, Esq., President, D.C. Bar Foundation
Katherine L. Garrett, Esq., Executive Director, D.C. Bar Foundation
Members, Rules of Professional Conduct Review Committee
Charles J. Willoughby, Esq.
Katherine A. Mazzaferri, Esq.
Cynthia D. Hill, Esq.
Carla J. Freudenburg, Esq.
Hope C. Todd, Esq.
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MEMORANDUM

TO: Board of Governors

FROM: Hope C. Todd
Assistant Director for Legal Ethics

RE: History of the Existing D.C. Trust Account and IOLTA Rules
And Context for the Proposed Amendments

Date: July 9, 2009

L Introduction

Today, a D.C. Bar member who receives client money or the money of a third person
must consider and understand THREE separate Rules to be fully compliant with the
ethical mandates of this jurisdiction:

1) D.C. Rule of Professional Conduct 1.15;
2) D.C. Rule of Professional Conduct 1.19; and
3) Appendix B (Rule X of the Court Rules Governing the Bar).!

This memorandum provides a history of the development of these rules. It also provides a
framework to understand how the Rules of Professional Conduct Review Committee
(“Rules Review Committee) and the D.C. Bar Foundation have developed and arrived at
their respective proposed amendments to the Rules Governing the Interest on Lawyer
Trust Accounts (IOLTA). The history and framework provide a context in which to
understand how the different proposed amendments to the IOLTA rules may affect some
Bar members.

Although some provisions of the rules discussed below govern lawyer behavior related to
other property (not money), disputed property, and other conduct, this memo focuses only
on the provisions of the relevant rules related to maintaining Trust Accounts and IOLTA
Accounts, a particular type of Trust Account.

II. History of D.C. Rule 1.15 — Safekeeping Property - and Appendix B —
Interest on Lawvers’ Trust Accounts Program

From the early 1970s to 1985 the only ethics rule pertaining to client funds existed under
the D.C. Code of Professional Responsibility. DR 9-103(a) (the predecessor to D.C. Rule
1.15) provided in pertinent part that:

! Rule X is the Rules of Professional Conduct.



“All funds of a client paid to the lawyer ....shall be deposited in one or more
identifiable bank accounts maintained in the state in which the law office is situated and
no funds belonging to the lawyer...shall be deposited therein.”

This rule served both to protect the client’s money and to avoid the appearance of
impropriety.?

In 1985, the District of Columbia Court of Appeals adopted Appendix B to allow a
lawyer or law firm to hold client funds that are nominal in amount, or are to be held for a
short period of time, in a single pooled client trust account, commonly known as an
IOLTA account (“Interest on Lawyers Trust Account”). The interest revenue produced
by such an account, which would amount to a small sum for each individual client, would
be distributed to the D.C. Bar Foundation, which in turn distributes a predominant
amount of the interest revenue collected to legal services providers serving low income
individuals in the District of Columbia. Simultaneously, the Court added paragraph (c) to
DR 9-103 that provided that nothing in DR 9-103 would preclude a lawyer from holding
client funds consistent with Appendix B and the IOLTA Program.

Appendix B allows a lawyer to “opt out” of placing IOLTA eligible funds into a D.C.
IOLTA account if the lawyer otherwise properly holds the funds separately from the
lawyer’s own property. To “opt out” of the D.C. IOLTA requirements, the lawyer must
make a one-time filing with the District of Columbia Court of Appeals.’

Effective January 1991, the Court of Appeals replaced the D.C. Code of Professional
Responsibility with the D.C. Rules of Professional Conduct. D.C. Rule 1.15 replaced DR
9-103 and became the rule governing the safekeeping of client property.* Specifically,
D.C. Rule 1.15(e) continued to track the language of former D.C. Code DR 9-103(c),
which permitted lawyers to hold eligible funds in IOLTA accounts pursuant to Appendix
B.

However, although DR 9-103(a) (cited above), and the ABA Model Rule 1.15 provided
that “funds should be kept in a separate account maintained in the state where the
lawyer’s office is situated...”, the Jordan Committee did not recommend this language in
1.15(a). Instead, “the [Jordan] Committee modified paragraph (a) to require that client

2 See E.C. 9-5. At that time, the ABA Model Code contained a requirement that any client account be
labeled as “Client’s Funds Account” or “Trust Funds Account” or similar words, but the requirement did
not exist in the D.C. rule.

® Although Appendix B appears to allow a lawyer to opt out of the IOLTA program only in the month of
March, the Rules Review Committee understands that since the adoption of the IOLTA program in 1985,
there has been no systematic retention of filings of attorneys “opting out” of the IOLTA program.

* The ABA adopted the ABA Model Rules replacing the ABA Modei Code in 1982. Shortly thereafter, the
D.C. Bar began an intensive review of the D.C. Code and comparison to the ABA Model Rules and
ultimately, through a committee chaired by Robert Jordan, recommended to the D.C. Bar Board of
Governors adoption of the D.C. Rules. The Rules were in fact adopted by the Court of Appeals to be
effective in January 1991, ’



funds be kept in financial institutions which are authorized to do business in the District
of Columbia and which are members of the FDIC, the FSLIC, or successor agencies.”
There was no overt public policy reason for the Jordan Committee’s divergence from the
ABA’s Model Rule; rather, the only reason for this particular change was a drafting
decision to make the language of D.C. Rule 1.15 consistent with the existing language of
Appendix B.

This different approach is relevant to the debate because as explained in more detail
below, the initial suggestion of the Rules Review Committee in resolving potential multi-
jurisdictional conflicts in trust account rules was to recommend that the Bar Foundation’s
proposed mandatory IOLTA rule be limited to those lawyers with offices located in the
District of Columbia. Such a construction is consistent with the general trust rules that
have existed and continue to exist in the ABA Model Rule, which many other
jurisdictions, including Virginia, have adopted.

With the exception of amendments to Rule 1.15(d) in 1998 dealing with how a lawyer
may treat advances in unearned fees and expenses, the requirements of D.C. Rule 1.15
have remained essentially the same since 1991.

II1. __ History of Rule 1.19 — Trust Account Overdraft Notification

D.C. Rule 1.19 is unique to the District of Columbia and has no counterpart in the ABA
Model Rules. It was added to the D.C. Rules of Professional Conduct in April 1992
based on recommendations of the Board of Governors and the Board on Professional
Responsibility.’

Unless a specific exception applies, Rules 1.19(a) and (b) require that all trust funds® be
placed in an account maintained only in banking institutions apg)roved by the Board on
Professional Responsibility (“D.C. Bar Approved Depositories™).” Such institutions have
agreed to report promptly any overdraft notifications on attorney trust accounts to the
Office of Bar Counsel, and to respond promptly to any subpoenas from the Office of Bar
Counsel seeking such account records.® Additionally, 1.19(a) provides for specific
labeling of Trust accounts and Rule 1.19(c) through 1.19(f) sets forth the obligations of
banks that agree to become approved depositories.

* It was adopted as Rule 1.17 and later renumbered to be Rule 1.19, effective Feb 1, 2007.

¢ Generally, this includes all fee advances (unless the client otherwise gives informed consent pursuant to
Rule 1.15[d]), settlement proceeds, and any other funds belonging to a client or to a third party.

7 Opening a Trust account in a branch office of an approved depository in another jurisdiction is perfectly
acceptable under the Rules.

® See Rules 1.19(b) and (c).



A. Rule 1.19 and Members who Practice Qutside of the District

The most interesting and potentially confusing aspect of Rule 1.19 resides in Rule
1.19(b). Rule 1.19(b) provides direction to lawyers who “practice outside the District of
Columbia.” The existing Rule operates similarly to a long-arm statute in that it states that
if a lawyer is a member of the D.C. Bar and practices law outside the District of
Columbia, “D.C. Bar Approved Depositories” shall be used for deposits of trust funds
that are related to the District of Columbia under any of these three categories:

1) Trust funds received by the lawyer in the District of Columbia;

2) Trust funds received by the lawyer from, or for the benefit of, parties or persons
located in the District of Columbia; and/or

3) Trust funds received by the lawyer that arise from transactions negotlated or
consummated in the District of Columbia.

One area of confusion is the intersection of Rule 1.19(b) with Appendix B. Simply put, if
a D.C. lawyer has opted out of the D.C. IOLTA program, Rule 1.19(b) operates
independently from Appendix B. If a D.C. lawyer has NOT opted out of the D.C.
IOLTA program, the two rules must be read and analyzed together.

A. WHEN AN OUT OF STATE D.C. LAWYER HAS OPTED OUT OF
THE D.C. IOLTA PROGRAM

When a D.C. lawyer who practices outside of the District of Columbia® and has opted out
of the D.C. IOLTA program receives D.C.-related money (as defined by Rule 1.19(b)),
the lawyer may place those funds in any out of state trust account as long as that account
is maintained in a branch office of a D.C. Approved Depository.'

For example, a D.C. lawyer who practices in Virginia and who has opted out of the D.C.
IOLTA program is permitted to hold D.C.-related money in a Virginia trust account --
which is not required to be an IOLTA account -- in a Virginia branch office of Bank of
America (because this bank is a D.C. approved depository).

Anecdotally, this is how many smaller firm/solo lawyers who principally practice in
Maryland and Virginia operate today. These lawyers place trust funds that are related to
D.C. clients or D.C. transactions in their home state’s Trust Account (many of which are
Maryland or Virginia IOLTA accounts). Again, these accounts must all be in branch
offices of D.C. Approved Depositories (e.g., Bank of America, Wachovia, SunTrust,
PNC). There are, of course, also multi-state lawyers who maintain two or more IOLTA

° The Rule applies to any lawyer who “is a member of the D.C. Bar and practices law outside of the
District of Columbia.” Thus, on its face, the rule applies to all D.C. multi-jurisdictional members
regardless of where they principally practice.

10" A complete list of D.C. Approved Depositories can be found at
http://www.dcbar.org/for_lawyers/ethics/discipline/board_on_professional_responsibility/banks.cfm



accounts and place D.C. client money in the D.C. IOLTA account, and the Maryland and
Virginia client money in the Maryland and Virginia IOLTA accounts, respectively.

B. WHEN AN OUT OF STATE D.C. LAWYER PARTICIPATES IN
THE D.C. IOLTA PROGRAM

When an out-of-state D.C. lawyer has NOT opted out of the D.C. IOLTA Program, all
money that is nominal in amount or to be held for a short duration of time AND is subject
to 1.19(b) must be held in a D.C. IOLTA Account at an approved D.C. Bar Approved
depository.

For example, a D.C. lawyer who practices in Virginia and who has net opted out of the
D.C. IOLTA program must hold D.C~related money in a D.C. IOLTA account. The
IOLTA account could, however, be located in a Virginia branch office of Bank of
America (because this bank is a D.C. approved depository).

The Bar Foundation’s initial proposal of November 2007 would have made this latter
example the rule for all IOLTA eligible client funds that are subject to Rule 1.19(b).

IV. 2007 Amendments to the Rules of Professional Conduct

On August 1, 2006, the Court of Appeals amended the D.C. Rules effective February 1,
2007. These amendments were largely based on the work and recommendations of the
D.C. Bar’s Rules Review Committee. The Rules Review Committee focused its review
of the rules on the changes to the ABA Model Rules as recommended by the ABA Ethics
2000 Commission and the ABA Corporate Responsibility Task Force.

Because the ABA did not significantly amend Model Rule 1.15, and because there is no
counterpart in the ABA Model Rules to D.C. Rule 1.19 or Appendix B, the Rules Review
Committee did not revisit the structure, language or content of Rules 1.15, 1.19, or
Appendix B. !

V. The Bar Foundation Study Committee

In November 2007, after a 14 month study process, the Bar Foundation proposed
revisions to the existing D.C. Rules Governing IOLTA with the primary purpose of
increasing interest revenue derived from D.C. IOLTA accounts. The Bar Foundation's
proposed revisions would effect two principal changes: (1) all D.C. Bar members who
receive “IOLTA eligible funds” must place those funds in a D.C. IOLTA account (thus,
the existing voluntary “opt out” program would become mandatory); and (2) for a
banking institution to qualify as an “Approved Depository” -- an institution where

' Language suggested by the Office of Bar Counsel was added to a few Comments to Rule 1.15, as was a
sentence to 1.15(e) explicitly incorporating Appendix B into the rule although the incorporation was
already implied in the former rule.



lawyers are allowed to open and maintain client trust accounts -- the bank must agree to
provide certain interest rates on IOLTA Accounts (rate comparability).'?

To achieve these changes, the Foundation in large part superimposed the revised
mandatory IOLTA requirements for lawyers and banks on and within the morass of
existing D.C. rules governing Trust Accounts, including Rule 1.15, 1.19 and Appendix B
(although at the urging of the Office of Bar Counsel, Appendix B was to be renumbered
as Rule 1.20, so that lawyers would have clear notice that the rule existed).

V1. The Rules Review Committee

From the outset, the Rules Review Committee has supported and continues to support the
Bar Foundation’s goals of increasing IOLTA interest revenue by (1) making the IOLTA
Program mandatory for members of the D.C. Bar; and (2) adopting rate comparability
provisions for approved depositories. Upon consideration of the Bar Foundation’s
specific proposed revisions of November 2007, however, the Committee concluded that
the territorial reach of the proposed rules was overbroad.

Specifically, the Committee was concerned that the reach of the Foundation’s proposed
rules could present conflict issues for multi-state practitioners because of conflicting or
inconsistent trust account requirements in other jurisdictions. A second concern was that
the language and placement of the existing trust account rules, including the IOLTA
Rules, were confusing. One goal of the Committee was to provide greater clarity to the
trust rules.

A final concern was that the broad reach of a mandatory IOLTA rule, superimposed on
existing Rule 1.19(b), was likely to increase both administrative burdens and the risk for
trust account errors (a serious ethical violation). This increased burden and risk was
likely to fall disproportionally on solo and small firm lawyers who principally practice
outside of the District of Columbia, by requiring such lawyers who might only have a few
D.C. matters to open and maintain separate Trust accounts in addition to existing
operating and home state Trust accounts.

Below is a summary of some of the issues and potential solutions discussed by the Rules
Review Committee and the Bar Foundation over the past 18 months. Sections VII and
VIII describe the current proposals of the Rules Review Committee and the Bar
Foundation, respectively, that are before the Board of Governors for its consideration.

A. “WHERE THE LAWYER’S OFFICE IS LOCATED” OPTION

12 Historically, banks have paid very low interest on IOLTA accounts. A bank voluntarily participates in
the IOLTA Program when it chooses to become a depository for attorney trust accounts and is approved by
the Board on Professional Responsibility. At least 39 states now have a comprehensive/mandatory IOLTA
. program, and at least 23 states have adopted some form of rate comparability for IOLTA accounts.



In trying to remedy the ;)erceived overreaching of 1.19(b), the Committee’s initial
suggestion, in April 2008," was to limit the reach of the Rule to those D.C. lawyers who
have offices physically located in the District (to include P.O. boxes). This proposal was
consistent with both the ABA Model Rule and the former D.C. Code provision, and is
consistent with those rules of those jurisdictions who have adopted Model Rule 1.15.

However, the Bar Foundation expressed that a “where your office is located” test would
fail to capture too many IOLTA funds from lawyers whose physical offices were located
in other jurisdictions (particularly in Maryland and Virginia) but who nevertheless
conducted a substantial amount, maybe even the majority, of their legal business in the
District and for D.C. clients.

B. COMPROMISE PROPOSAL: CONTRARY MANDATES OF
THE JURISDICTION IN WHICH A LAWYER PRINCIPALLY
PRACTICES

The Rules Review Committee and the Bar Foundation worked together to develop a rule
that would address the primary concerns of both groups. The result was a rule that would
apply to all D.C. Bar members —but would exempt a multijurisdictional lawyer who was
subject to contrary rules in a jurisdiction in which that lawyer principally practiced.

The thrust of the “contrary mandates™ lénguage was that if the rules of the jurisdiction in
which the lawyer principally practiced required particular funds to be placed in that
jurisdiction’s IOLTA account, the lawyer would be exempt from the D.C. IOLTA Rules.

Both groups agreed to improved clarity of drafting. The Committee proposed a single
rule governing all ethical obligations of D.C. lawyers relating to the safekeeping of client
property. The Committee therefore revised Rule 1.15, and deleted both Rule 1.19 and
Appendix B, moving those provisions that related solely to banking institutions, such as
overdraft notification requirements and rate comparability, to a new proposed Section 20
of Rule XI and moving all remaining relevant provisions that apply to lawyers into
revised Rule 1.15.

This version of revised Rule 1.15 and Section 20 Rule XI was submitted to the Board of
Governors in February 5, 2009. The Bar then published these revised rules for a public
comment period from February 11, 2009 to April 6, 2009.

VII. _Public Comments (and Unintended Consequences)

As noted above, in its proposal of February 5, 2009, the Rules Review Committee
proposed that Rule 1.15 mandate participation in the District of Columbia’s IOLTA
Program by all active D.C. Bar members, regardless of where the lawyer principally

 Through representatives, the Committee and the Bar Foundation held many informal meetings to try to
understand each others’ concerns and to work to achieve a unified proposal. This memo summarizes these
discussions not as “official positions” of either group, but so that the Board can get a sense of the debate
and issues discussed.



practices, except when the lawyer is required by any tribunal, or by a foreign jurisdiction
in which that lawyer principally practices, to follow a contrary rule about particular trust
accounts. This would have included the requirements of a foreign jurisdiction’s IOLTA
Program where the lawyer is voluntarily participating either by failing to “opt out” or by
affirmatively “opting in.” To the extent that Rule 1.15 did not resolve a multi-
jurisdictional conflict, the general conflict of laws provisions of Rule 8.5 would govern.

The Bar received written comments submitted by the Maryland State Bar Association,
the Bar Association of Montgomery County, and the Maryland Legal Services
Corporation. The primary concern expressed by the Maryland organizations was that
Maryland, while a mandatory IOLTA jurisdiction, long has exempted from the Maryland
IOLTA rules Maryland lawyers who certify that they are participating .in any
Jurisdiction’s JOLTA program. The Maryland comrmentators contended that in the
absence of a “contrary mandate” in Maryland, many Maryland/District lawyers will
abandon Maryland IOLTA accounts for D.C. IOLTA accounts. The Maryland
organizations recommended that the District adopt Maryland’s approach of exempting
lawyers who certify that they are participating in any state’s [OLTA program.

The Bar also received a joint comment from the Legal Services Corporation of Virginia
and the Virginia State Bar. Virginia’s primary concern was that its voluntary IOLTA
program will never pose a contrary mandate. (This was not the intent of the Rules
Review Committee but more likely the reflection of confusion in interpreting the
“contrary mandate” language in the Committee’s original proposal.) Indeed, the Virginia
comment posed several questions that evidenced that the language as proposed did not
clearly identify when multijurisdictional lawyers would be subject to the D.C. rule and
when they would be exempt. The Virginia commentators recommended that the District
adopt Maryland’s broad exemption.

VIII. Rules Review Committee’s Revised Proposal

Upon further reflection, the Rules Review Committee concluded that the “contrary
mandates” language was, in fact, confusing and did not achieve the clarity that the
Committee hoped would be achieved. The Committee also took seriously the concerns
expressed by Virginia and Maryland and revised its recommendation. Specifically, the
Committee recommends language that requires each D.C. Bar member to participate in
the D.C. IOLTA program but exempts the member from D.C. IOLTA if the member is
fully participating in an IOLTA program in the jurisdiction where the member is licensed
and principally practices. (Lawyers are also exempt if they are following the contrary
mandates of a tribunal about deposits that are subject to that tribunal’s oversight)."*

" The Committee also recommends that the exceptions in Rule 1.15(b) apply to all attorney trust funds,

including those held in non-IOLTA accounts. Thus, if the lawyer principally practices in a foreign
jurisdiction in which the lawyer is also licensed, and the lawyer maintains trust accounts compliant with
that foreign jurisdiction’s trust accounting rules, the lawyer may deposit frust funds to an approved
depository or to a banking institution acceptable to that foreign jurisdiction. This recommendation
remedies an unintended gap in the originally proposed rule.



The Committee recognizes that under its proposal, there likely will be some IOLTA
revenue generated from District clients or District transactions that is deposited in another
jurisdiction’s IOLTA account, but the amount of that revenue is unquantifiable and the
Committee believes that its approach is clearer and more straightforward than the
approach recommended by the Bar Foundation. Indeed, Maryland’s position is that
under Maryland’s current IOLTA exemption, some IOLTA revenue from Maryland’s
clients and transactions is today going to D.C.’s IOLTA program. Under the
Committee’s revised proposal, lawyers who are licensed in both the District and
Maryland but who principally practice in Maryland will be allowed to choose which
IOLTA program they wish to participate in, an option that is available to those lawyers
under the existing Maryland and District of. Columbia rules. Additionally, because
Virginia retains an opt-out IOLTA progiam, those D.C. Bar members who principally
practice and are licensed in Virginia, but have opted out of Virginia’s IOLTA Program,
will now be subject to D.C. IOLTA rules, unless or until those lawyers affirmatively
choose to opt into Virginia’s program.

The Rules Review Committee’s revised proposed 1.15(b) is as follows:
Rule 1.15—Safekeeping Property

(b) All trust funds shall be deposited with an “approved depository”
as that term is defined in Rule XI of the Rules Governing the District
of Columbia Bar. Trust funds that are nominal in amount or expected
to be held for a short period of time, and as such would not be
expected to earn income for a client or third-party in excess of the
costs incurred to secure such income, shall be held at an approved
depository and in compliance with the District of Columbia’s Interest
on Lawyers Trust Account (DC IOLTA) program. The title on each
DC TIOLTA account shall include the name of the lawyer or law firm
that controls the account, as well as “DC IOLTA Account” or
“IOLTA Account.” The title on all other trust accounts shall include
the name of the lawyer or law firm that controls the account, as well
as “Trust Account” or “Escrow Account.,” The requirements of this
paragraph (b) shall not apply when a lawyer is otherwise compliant with
the contrary mandates of a tribunal; or when the lawyer is participating
in, and compliant with, the trust accounting rules and the I0OLTA
program of the jurisdiction in which the lawyer is licensed and
principally practices. (Italics added.)

IX. Revised Bar Foundation Proposal

The Foundation contends that the Rules Review Committee’s amended proposal creates
an overly broad exemption for lawyers who are licensed and principally practice in
another jurisdiction. Specifically, the Foundation believes that there are significant
numbers of D.C. Bar members who are also licensed in Virginia or Maryland and who,



while principally practicing in Virginia or Maryland, nevertheless represent District
clients or handle District transactions that potentially generate a significant amount of
IOLTA interest revenue.

The Foundation récommends keeping the “contrary mandates” language of the February
5, 2009 proposal, but adding further clarification in the Comments that if a multi-
jurisdictional lawyer obtained the client funds as a result of a D.C. lawyer’s “out of state
license,” the lawyer would not be subject to the D.C. rule for those particular funds.

The Bar Foundation’s revised proposed 1.15(b) is as follows:

_(b) All trust funds shall be deposited with an “approved depository”
as that term is defined in Rule XI of the Rules Governing the District
of Columbia Bar. Trust funds that are nominal in amount or expected
to be held for a short period of time, and as such would not be
expected to earn income for a client or third-party in excess of the
costs incurred to secure such income, shall be held at an approved
depository and in compliance with the District of Columbia’s Interest
on Lawyers Trust Account (DC IOLTA) program. The title on each
DC TOLTA account shall include the name of the lawyer or law firm
that controls the account, as well as “DC IOLTA Account” or
“IOLTA Account.” The title on all other trust accounts shall include
the name of the lawyer or law firm that controls the account, as well
as “Trust Account” or “Escrow Account.” The requirements of this
paragraph (b} shall not apply when a lawyer is otherwise compliant with
the contrary mandates of a tribunal or the jurisdiction in which the
lawyer is licensed and principally practices. (Italics added.)

The Bar Foundation’s revised proposed Comment [3] provides in pertinent part:

By way of example, paragraph (b) is intended to exempt, because
subject to a contrary mandate, IOLTA-eligible client funds received
by an attorney licensed in Maryland as a result of his or her
Maryland license, and, for attorneys opting to participate in
Virginia’s IOLTA program, IOLTA-eligible funds of clients located in
Virginia or from a transaction arising in Virginia.

The Rules Review Committee is concerned that little clarification is provided by such a

comment, as it can be difficult for a lawyer to conclude on which license particular funds
may have been generated.
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Red-line Proposed Rule 1.15
September 2009

Rule 1.15—Safekeeping Property

(a) A lawyer shall hold property of clients or third persons that is in the lawyer’s
possession in connection with a representation separate from the lawyer’s own
property. Funds of clients or third persons that are in the lawver’s possession (trust
ﬁlnds shall be kept in one or more trust accounts aintained in accordance with

Iﬁﬁuraaee—eefpefoueﬂ—er—sueeesser—agermes— Other property shall be 1dent1ﬁed as
such and appropnately safeguarded —prev&deé—hewe&er—&bat—f&nds«aeed—ﬂe{—bﬂ&elé
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Complete records of such account ﬁmds and other property shall be kept by the
lawyer and shall be preserved for a period of five years after termination of the
representation.
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(b) All trust funds shall be deposited with an “approved depository” as that term is
defined in Rule XI of the Rules Governing the District of Columbia Bar. Trust funds
that are nominal in amount or expected to be held for a short period of time, and as
such would not be expected to earn income for a client or third-party in excess of the
costs incurred to secure such income, shall be held at an approved depository and in
compliance with the District of Columbia’s Interest on Lawyers Trust Account (DC
IOLTA) program. The title on each DC IOLTA account shall include the name of
the lawver or law firm that controls the account, as well as “DC IOLTA Account” or
“IOLTA Account.” The title on all other trust accounts shall include the name of the
lawver or law firm that controls the account, as well as “Trust Account” or “Escrow
Account.” The requirements of this paragraph (b) shall not apply when a lawyer is
otherwise compliant with the contrary mandates of a tribunal: or when the lawver is
participating in, and compliant with, the trust accounting rules and the IOLTA
program of the jurisdiction in which the lawver is licensed and principally practices.

(c) &) Upon receiving funds or other property in which a client or third person has an
interest, a lawyer shall promptly notify the client or third person. Except as stated in
this rule or otherwise permitted by law or by agreement with the client, a lawyer
shall promptly deliver to the client or third person any funds or other property that
the client or third person is entitled to receive and, upon request by the client or third
person, shall promptly render a full accounting regarding such property, subject to
Rule 1.6.



(d) ¢} When in the course of representation a lawyer is in possession of property in
which interests are claimed by the lawyer and another person, or by two or more
persons to each of whom the lawyer may have an obligation, the property shall be
kept separate by the lawyer until there is an accounting and severance of interests in
the property. If a dispute arises concerning the respective interests among persons
claiming an interest in such property, the undisputed portion shall be distributed and
the portion in dispute shall be kept separate by the lawyer until the dispute is
resolved. Any funds in dispute shall be deposited in a separate account meeting the
requirements of paragraph (a) and (b).

(e) €& Advances of unearned fees and unincurred costs shall be treated as property of
the client pursuant to paragraph (a) until earned or incurred unless the client gives
informed consent to a different arrangement. Regardless of whether such consent is
provided, Rule 1.16(d) applies to require the return to the client of any unearned
portion of advanced legal fees and unincurred costs at the termination of the
lawyer’s services in accordance with Rule 1.16(d).

(f) Nothing in this rule shall prohibit a lawyer from placing a small amount of the
lawyer’s funds into a trust account for the sole purpose of defraying bank charges
that may be made against that account.

Comment

[1] A lawyer should hold property of others with the care required of a
professional fiduciary. Securities should be kept in a safe deposit box, except when some
other form of safekeeping is warranted by special circumstances. All property that is the
property of clients or third persons should be kept separate from the lawyer’s business
and personal property and, if monies, in one or more trust accounts maintained with
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fiduciary-capaeities: This rule, among other things, sets forth the longstanding
prohibitions of the misappropriation of entrusted funds and the commingling of entrusted
funds with the lawyer’s property. This rule also requires that a lawyer safeguard “other
property” of clients, which may include client files. For guidance concerning the
disposition of closed client files, see D.C. Bar Legal Ethics Committee Opinion No. 283.

[2] Paragraph (a) concerns trust funds arising from ““a representation.” The

obligations of a lawver under this rule are independent of those arising from activity other
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than rendering legal services. For example, a lawyer who serves as an escrow agent is
governed by the applicable law relating to fiduciaries even though the lawyer does not
render legal services in the transaction. Separate trust accounts may be warranted when
administering estate monies or acting in similar fiduciary capacities.

[3] Paragraph (b) mandates where trust deposits shall be held and further

mandates participation in the District of Columbia’s [OLTA program. This paragraph is _

intended to reach every lawyer who is admitted in this jurisdiction regardless of where
the lawyer practices, unless a stated exception applies. Thus, a lawver should follow the
contrary mandates of a tribunal regarding deposits that are subject to that tribunal’s
oversight. Similarly. if the lawyer principally practices in a foreign jurisdiction in which
the lawver is also licensed, and the lawyer maintains trust accounts compliant with that
foreign jurisdiction’s trust accounting rules, the lawver may deposit trust funds to an
approved depository or to a banking institution acceptable to that foreign jurisdiction.
Finally, a lawyer is not obligated to participate in the District of Columbia IOLTA
program if the lawyer is participating in, and compliant with, the IOL TA program in the
jurisdiction in which the lawyer is licensed and principally practices. IOLTA programs
are known by different names or acronyms in some jurisdictions; this rule and its
exceptions apply to all such programs, however named. This rule anticipates that a law
firm with lawvers admitted to practice in the District of Columbia may be obligated to
maintain accounts compliant with the IOLTA rules of other jurisdictions where firm
lawyers principally practice. A lawyer who is not participating in the IOLTA program of
the jurisdiction in which the lawver principally practices because the lawyer has
exercised a right to opt out of, or not to opt into, the jurisdiction’s IOLTA program, or
because the jurisdiction does not have an IOL. TA program, shall not thereby be excused
from participating in the District of Columbia’s IOLTA program. To the extent
paragraph (b) does not resolve a multi-jurisdictional conflict, see Rule 8.5. Nothing in
this rule is intended to limit the power of any tribunal to direct a lawyer in connection
with a pending matter, including a lawyer who is admitted pro hac vice. to hold trust
funds as may be directed by that tribunal. For a list of approved depositories and
additional information regarding DC IOLTA program compliance, see Rule XI, Section
20, of the Rules Governing the District of Columbia Bar, and the D.C. Bar Foundation’s
website www.dcbarfoundation.org.

[4] The exception to Rule 1.15(b) requires a lawver to make a good faith

determination of the jurisdiction in which the lawver principally practices. The phrase
“nrincipally practices” refers to the conduct of an individual lawver. not to the principal

place of practice of his or her law firm (which might yield a different result for a lawyer

with partners). For purposes of this rule, an individual lawyer principally practices in the
jurisdiction where the lawver is licensed and generates the clear majority of his or her

income. If there is no such jurisdiction, then a lawver should identify the physical




location of the office where the lawyer devotes the largest portion of his or her time. In
any event, the initial good faith determination of where the lawyer principally

practices should be changed only if the lawyer’s circumstances change significantly and
the change is expected to continue indefinitely.

[5] The determination, under paragraph (b), whether trust funds are not expected
to earn income in excess of costs, rests in the sound judgment of the lawver. The lawyer
should review trust practices at reasonable intervals to determine whether circumstances

require further action with respect to the funds of any client or third party. Because

paragraph (b) is a lawyer-specific obligation, this rule anticipates that a law firm may be
obligated to maintain accounts compliant with the IOLTA rules of other jurisdictions, to
the extent the lawyers in that firm do not all principally practice in the District of
Columbia. )

{43 [6] Paragraphs (c) and (d) recognize that Elawyers often receive funds from
third parties from which the lawyer’s fee will be paid. The lawyer is not required to remit
to the client funds that the lawyer reasonably believes represent fees owed. However, a
lawyer may not hold funds to coerce a client into accepting the lawyer’s contention. The
disputed portion of the funds should be kept in trust and the lawyer should suggest means
for prompt resolution of the dispute, such as arbitration. The undisputed portion of the
funds should be promptly distributed.

{51 [7] Third parties, such as a client’s creditors, may have just claims against
funds or other property in a lawyer’s custody. A lawyer may have a duty under applicable
law to protect such third-party claims against wrongful interference by the client, and
accordingly may refuse to surrender the property to the client. However, a lawyer should
not unilaterally assume to arbitrate a dispute between the client and the third party. See
D.C. Bar Legal Ethics Committee Opinion 293.

|2} [8] Paragraph (e) ¢(&)-efRule-115 permits advances against unearned fees and
unincurred costs to be treated as either the property of the client or the property of the

lawyer, but absent informed consent by the client to a different arrangement, the rule’s
default position is that such advances be treated as the property of the client, subject to
the restrictions provided in paragraph (a). In any case, at the termination of an
engagement, advances against fees that have not been incurred must be returned to the
client as provided in Rule 1.16(d). For the definition of “informed consent,” see Rule
1.0(e).




—8} [9] With respect to property that constitutes evidence, such as the instruments or
proceeds of crime, see Rule 3.4(a).
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Clean Proposed Rule 1.15
September 2009

Rule 1.15—Safekeeping Property

(a) A lawyer shall hold property of clients or third persons that is in the lawyer’s
possession in connection with a representation separate from the lawyer’s own
property. Funds of clients or third persons that are in the lawyer’s possession (trust
funds) shall be kept in one or more trust accounts maintained in accordance with
paragraph (b). Complete records of such account funds and other property shall be
kept by the lawyer and shall be preserved for a period of five years after termination
of the representation.

(b) All trust funds shall be deposited with an “approved depository” as that term is
defined in Rule XI of the Rules Governing the District of Columbia Bar. Trust funds
that are nominal in amount or expected to be held for a short period of time, and as
such would not be expected to earn income for a client or third-party in excess of the
costs incurred to secure such income, shall be held at an approved depository and in
compliance with the District of Columbia’s Interest on Lawyers Trust Account (DC
IOLTA) program. The title on each DC IOLTA account shall include the name of
the lawyer or law firm that controls the account, as well as “DC IOLTA Account” or
“IOLTA Account.” The title on all other trust accounts shall include the name of the
lawyer or law firm that controls the account, as well as “Trust Account” or “Escrow
Account.” The requirements of this paragraph (b) shall not apply when a lawyer is
otherwise compliant with the contrary mandates of a tribunal; or when the lawyer is
participating in, and compliant with, the trust accounting rules and the IOLTA
program of the jurisdiction in which the lawyer is licensed and principally practices.

(c) Upon receiving funds or other property in which a client or third person has an
interest, a lawyer shall promptly notify the client or third person. Except as stated in
this rule or otherwise permitted by law or by agreement with the client, a lawyer
shall promptly deliver to the client or third person any funds or other property that
the client or third person is entitled to receive and, upon request by the client or third
person, shall promptly render a full accounting regarding such property, subject to
Rule 1.6.

(d) When in the course of representation a lawyer is in possession of property in which
interests are claimed by the lawyer and another person, or by two or more persons to
each of whom the lawyer may have an obligation, the property shall be kept separate
by the lawyer until there is an accounting and severance of interests in the property.
If a dispute arises concerning the respective interests among persons claiming an
interest in such property, the undisputed portion shall be distributed and the portion
in dispute shall be kept separate by the lawyer until the dispute is resolved. Any
funds in dispute shall be deposited in a separate account meeting the requirements of

paragraph (a) and (b).



(e) Advances of unearned fees and unincurred costs shall be treated as property of the
client pursuant to paragraph (a) until earned or incurred unless the client gives
informed consent to a different arrangement. Regardless of whether such consent is
provided, Rule 1.16(d) applies to require the return to the client of any unearned
portion of advanced legal fees and unincurred costs at the termination of the
lawyer’s services in accordance with Rule 1.16(d).

(f) Nothing in this rule shall prohibit a lawyer from placing a small amount of the
lawyer’s funds into a trust account for the sole purpose of defraying bank charges
that may be made against that account.

Comment

[1] A lawyer should hold property of others with the care required of a
professional fiduciary. Securities should be kept in a safe deposit box, except when some
other form of safekeeping is warranted by special circumstances. All property that is the -
property of clients or third persons should be kept separate from the lawyer’s business
and personal property and, if monies, in one or more trust accounts maintained with
financial institutions meeting the requirements of this rule. This rule, among other things,
sets forth the longstanding prohibitions of the misappropriation of entrusted funds and the
commingling of entrusted funds with the lawyer’s property. This rule also requires that a
lawyer safeguard “other property” of clients, which may include client files. For guidance
concerning the disposition of closed client files, see D.C. Bar Legal Ethics Committee
Opinion No. 283.

[2] Paragraph (a) concerns trust funds arising from *a representation.” The
obligations of a lawyer under this rule are independent of those arising from activity other
than rendering legal services. For example, a lawyer who serves as an escrow agent is
governed by the applicable law relating to fiduciaries even though the lawyer does not
render legal services in the transaction. Separate trust accounts may be warranted when
administering estate monies or acting in similar fiduciary capacities.

[3] Paragraph (b) mandates where trust deposits shall be held and further
mandates participation in the District of Columbia’s IOLTA program. This paragraph is
intended to reach every lawyer who is admitted in this jurisdiction regardless of where
the lawyer practices, unless a stated exception applies. Thus, a lawyer should follow the
contrary mandates of a tribunal regarding deposits that are subject to that tribunal’s
oversight. Similarly, if the lawyer principally practices in a foreign jurisdiction in which
the lawyer is also licensed, and the lawyer maintains trust accounts compliant with that
foreign jurisdiction’s trust accounting rules, the lawyer may deposit trust funds to an
approved depository or to a banking institution acceptable to that foreign jurisdiction.
Finally, a lawyer is not obligated to participate in the District of Columbia IOLTA
program if the lawyer is participating in, and compliant with, the IOLTA program in the
jurisdiction in which the lawyer is licensed and principally practices. IOLTA programs
are known by different names or acronyms in some jurisdictions; this rule and its
exceptions apply to all such programs, however named. This rule anticipates that a law



firm with lawyers admitted to practice in the District of Columbia may be obligated to
maintain accounts compliant with the IOLTA rules of other jurisdictions where firm
lawyers principally practice. A lawyer who is not participating in the IOLTA program of
the jurisdiction in which the lawyer principally practices because the lawyer has
exercised a right to opt out of, or not to opt into, the jurisdiction’s IOLTA program, or
because the jurisdiction does not have an IOLTA program, shall not thereby be excused
from participating in the District of Columbia’s IOLTA program. To the extent
paragraph (b) does not resolve a multi-jurisdictional conflict, see Rule 8.5. Nothing in
this rule is intended to limit the power of any tribunal to direct a lawyer in connection
with a pending matter, including a lawyer who is admitted pro hac vice, to hold trust
funds as may be directed by that tribunal. For a list of approved depositories and

additional information regarding DC IOLTA program compliance, see Rule XI, Section - -

20, of the Rules Governing the District of Columbia Bar, and the D.C. Bar Foundation’s
website www.dcbarfoundation.org.

[4] The exception to Rule 1.15(b) requires a lawyer to make a good faith
determination of the jurisdiction in which the lawyer principally practices. The phrase
“principally practices” refers to the conduct of an individual lawyer, not to the principal
place of practice of his or her law firm (which might yield a different result for a lawyer
with partners). For purposes of this rule, an individual lawyer principally practices in the
jurisdiction where the lawyer is licensed and generates the clear majority of his or her
income. Ifthere is no such jurisdiction, then a lawyer should identify the physical
location of the office where the lawyer devotes the largest portion of his or her time. In
any event, the initial good faith determination of where the lawyer principally
practices should be changed only if the lawyer’s circumstances change significantly and
the change is expected to continue indefinitely. ‘

[5] The determination, under paragraph (b), whether trust funds are not expected
to earn income in excess of costs, rests in the sound judgment of the lawyer. The lawyer
should review trust practices at reasonable intervals to determine whether circumstances
require further action with respect to the funds of any client or third party. Because
paragraph (b) is a lawyer-specific obligation, this rule anticipates that a law firm may be
obligated to maintain accounts compliant with the IOLTA rules of other jurisdictions, to
the extent the lawyers in that firm do not all principally practice in the District of
Columbia.

[6] Paragraphs (c) and (d) recognize that lawyers often receive funds from third
parties from which the lawyer’s fee will be paid. The lawyer is not required to remit to
the client funds that the lawyer reasonably believes represent fees owed. However, a
lawyer may not hold funds to coerce a client into accepting the lawyer’s contention. The
disputed portion of the funds should be kept in trust and the lawyer should suggest means
for prompt resolution of the dispute, such as arbitration. The undisputed portion of the
funds should be promptly distributed.

[7] Third parties, such as a client’s creditors, may have just claims against funds
or other property in a lawyer’s custody. A lawyer may have a duty under applicable law



to protect such third-party claims against wrongful interference by the client, and
accordingly may refuse to surrender the property to the client. However, a lawyer should
not unilaterally assume to arbitrate a dispute between the client and the third party. See
D.C. Bar Legal Ethics Committee Opinion 293.

[8] Paragraph (e) permits advances against unearned fees and unincurred costs to
be treated as either the property of the client or the property of the lawyer, but absent
informed consent by the client to a different arrangement, the rule’s default position is
that such advances be treated as the property of the client, subject to the restrictions
provided in paragraph (a). In any case, at the termination of an engagement, advances
against fees that have not been incurred must be returned to the client as provided in Rule
1.16(d). For the definition of “informed consent,” see-Rule 1.0(¢).

[9] With respect to property that constitutes evidence, such as the instruments or
proceeds of crime, see Rule 3.4(a).
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Proposed Rule XI § 20
Approved Depositories for Lawyers” Trust Accounts
and
District of Columbia Interest on Lawyers Trust Accounts Program

(a) To be listed as an approved depository for lawyers’ trust accounts,
a financial institution shall file an undertaking with the Board on
Professional Responsibility (BPR), on a form to be provided by the
board's office, agreeing (1) promptly to report to the Office of Bar
Counsel each instance in which an instrument that would properly be
payable if sufficient funds were available has been presented against a
lawyer's or law firm's specially designated account at such institution
at a time when such account contained insufficient funds to pay such
instrument, whether or not the instrument was honored and irrespective
of any overdraft privileges that may attach to such account; and (2) for
financial institutions that elect to offer and maintain District of
Columbia IOLTA (DC IOLTA) accounts, to fulfill the requirements of
subsections (f) and (g) below. In addition to undertaking to make the
above-specified reports and, for financial institutions that elect to offer
and maintain DC IOLTA accounts, to fulfill the requirements of
subsections (f) and (g) below, approved depositories, wherever they
are located, shall also undertake to respond promptly and fully to
subpoenas from the Office of Bar Counsel that seek a lawyer's or law
firm's specially designated account records, notwithstanding any
objections that might be raised based upon the territorial limits on the
effectiveness of such subpoenas or upon the jurisdiction of the District
of Columbia Court of Appeals to enforce them.

Such undertakings shall apply to all branches of the financial institution
and shall not be canceled by the institution except upon thirty (30) days
written notice to the Office of Bar Counsel. The failure of an approved
depository to comply with any of its undertakings hereunder shall be
grounds for immediate removal of such institution from the list of BPR-
approved depositories.

(b) Reports to Bar Counsel by approved depositories pursuant to
paragraph (a) above shall contain the following information:

(1) In the case of a dishonored instrument, the report shall be
identical to the overdraft notice customarily forwarded to the institution's
other regular account holders.



(2) In the case of an instrument that was presented against
insufficient funds but was honored, the report shall identify the depository,
the lawyer or law firm maintaining the account, the account number, the
date of presentation for payment and the payment date of the instrument, as
well as the amount of overdraft created thereby.

The report to the Office of Bar Counsel shall be made simultaneously
‘with, and within the time period, if any, provided by law for notice of
dishonor. If an instrument presented against insufficient funds was
honored, the institution's report shall be mailed to Bar Counsel within five
(5) business days of payment of the instrument.

(c) The establishment of a specially designated account at an approved
depository shall be conclusively deemed to be consent by the lawyer or law
firm maintaining such account to that institution's furnishing to the Office
of Bar Counsel all reports and information required hereunder. No
approved depository shall incur any liability by virtue of its compliance
with the requirements of this rule, except as might otherwise arise from bad
faith, intentional misconduct, or any other acts by the approved depository or
its employees which, unrelated to this rule, would create liability.

(d) The designation of a financial institution as an approved depository
pursuant to this rule shall not be deemed to be a warranty, representation,
or guaranty by the District of Columbia Court of Appeals, the District of
Columbia Bar, the District of Columbia Board on Professional
Responsibility, the Office of Bar Counsel, or the District of Columbia Bar
Foundation as to the financial soundness, business practices, or other
attributes of such institution. Approval of an institution under this rule
means only that the institution has undertaken to meet the reporting and
other requirements enumerated in paragraph (a) and (b) above.

(e) Nothing in this rule shall preclude a financial institution from
charging a lawyer or law firm for the reasonable cost of producing the
reports and records required by this rule.

(f) Participation by financial institutions in the DC IOLTA program
is voluntary. A financial institution that elects to offer and maintain
DC IOLTA accounts shall fulfill the following requirements:

(1) The institution shall pay no less on its DC IOLTA accounts
than the interest rate or dividend rate in (A) or (B):

(A) The highest interest rate or dividend rate generally
available from the institution to its non-IOLTA customers when



the DC IOLTA account meets or exceeds the same minimum
balance or other eligibility qualifications on its non-IOLTA
accounts, if any. In determining the highest interest rate or
dividend rate generally available from the institution to its non-
IOLTA customers, an institution may consider in addition to the
balance in the DC IOLTA account, factors customarily
considered by the institution when setting interest rates or
dividend rates for its non-IOLTA customers, provided that such
factors do not discriminate between DC IOLTA. accounts and
non-IOLTA accounts and that these factors do not include the
fact that the account is a DC IOLTA account.

(i)  An institution may offer, and the lawyer or law
firm may request, an account that provides a
mechanism for the overnight investment of balances in
the DC IOLTA account in an interest- or dividend-
bearing account that is a daily (overnight) financial
institution repurchase agreement or an open-end
money-market fund.

(ii) An institution may choose to pay the higher
interest rate or dividend rate on a DC IOLTA account in
lieu of establishing it as a higher rate product.

(B) A "benchmark" rate set periodically by the Foundation
that reflects the Foundation’s estimate of an overall
comparability rate for accounts in the DC IOLTA program
and that is net of allowable reasonable fees. When
applicable, the Foundation will express the benchmark rate
in relation to the Federal Funds Target Rate.

(2) Nothing in this Rule shall preclude a financial institution
from paying a higher interest rate or dividend on a DC IOLTA
account than described in subparagraph (f)(1) above.

(3) Allowable reasonable fees are the only fees and service charges
that may be deducted by a financial institution from interest or
dividends earned on a DC IOLTA account. Allowable reasonable fees
may be deducted from interest or dividends on a DC TIOLTA account
only at the rates and in accordance with the customary practices of the
financial institution for non-IOLTA customers. No fees or service
charges other than allowable reasonable fees may be assessed against
the accrued interest or dividends on a DC IOLTA account. Any fees
and service charges other than allowable reasonable fees shall be the



sole responsibility of, and may only be charged to, the lawyer or law
firm maintaining the DC IOLTA account. Allowable reasonable fees in
excess of the interest or dividends earned on one DC IOLTA account
for any period shall not be taken from interest or dividends earned on
any other DC IOLTA account or accounts or from the principal of any
DC IOLTA account. Nothing in this rule shall preclude a financial
institution from electing to waive any fees and service charges on a
DC IOLTA account.

(g) On forms approved by the Foundation, a financial institution that
maintains DC IOLTA accounts shall:

(H Remit all interest or dividends, net of allowable reasonable
fees, if any, on the average monthly balance in each DC IOLTA
account, or as otherwise computed in accordance with the institution's
standard accounting practice, at least quarterly, to the Foundation.
The institution may remit the interest or dividends on all of its DC
IOLTA accounts in a lump sum; however, the institution shall
provide, for each individual DC IOLTA account, to the Foundation the
information described in subparagraph (g)(2), and to the lawyer or
law firm the information in subparagraph (g)(3).

(2) Transmit with each remittance to the Foundation a report
showing the following information for each DC IOLTA account: the
name of the lawyer or law firm in whose name the account is
registered, the amount of interest or dividends earned, the rate and
type of interest or dividend applied, the amount of any allowable
reasonable fees assessed during the remittance period, the net
amount of interest or dividends remitted for the period, the average
account balance for the remittance period, and such other information
as is reasonably required by the Foundation.

(3) Transmit to the lawyer or law firm in whose name the account
is registered a periodic account statement in accordance with normal
procedures for reporting to depositors.

(h) The Foundation shall maintain records of each remittance and statement
received from a financial institution for a period of at least three years and
shall, upon request, promptly make available to a lawyer or law firm the
records or statements pertaining to that lawyer's or law firm's DC IOLTA
accounts.

(i) All interest and dividends transmitted to the Foundation shall, after



deduction for the necessary and reasonable administrative expenses of the
Foundation for operation of the DC IOLTA program, be distributed by the
Foundation for the following purposes: (1) at least eighty-five percent for
the support of legal assistance programs providing legal and related
assistance to poor persons in the District of Columbia who would
otherwise be unable to obtain legal assistance; and (2) up to fifteen percent
for those programs to improve the administration of justice in the District
of Columbia as are specifically approved from time to time by this court.

(j) Definitions. As used in this rule, the terms below shall have the
following meanings:

H "Allowable reasonable fees" for DC IOLTA accounts are per
check charges, per deposit charges, a fee in lieu of a minimum
balance, federal deposit insurance fees, sweep fees, and a reasonable
DC IOLTA account administrative or maintenance fee.

(2) "Foundation" means the District of Columbia Bar Foundation,
Inc.

(3) "Interest- or dividend-bearing account" means (i) an interest-
bearing account, or (ii) an investment product which is a daily
(overnight) financial institution repurchase agreement or an open-end
money-market fund. A daily (overnight) financial institution
repurchase agreement must be fully collateralized by U.S.
Government Securities and may be established only with an eligible
institution that is "well-capitalized" or "adequately capitalized" as
those terms are defined by applicable federal statutes and regulations.
An open-end money-market fund must be invested solely in U.S.
Government Securities or repurchase agreements fully collateralized
by U.S. Government Securities, must hold itself out as a "money-
market fund" as that term is defined by federal statutes and regulations
under the Investment Company Act of 1940, and, at the time of the
investment, must have total assets of at least $250,000,000.

(4) "DCIOLTA account" means an interest- or dividend-bearing
account established by a lawyer or law firm for IOLTA-eligible
funds at a financial institution from which funds may be withdrawn
upon request by the depositor as soon as permitted by law.

(5) “IOLTA-eligible funds" means those funds from a client or
third-party that are nominal in amount or are expected to be held for a
short period of time, and that cannot earn income for the client or third
party in excess of the costs incurred to secure such income.



(6) "Law Firm" - Includes a partnership of lawyers, a
professional or non-profit corporation of lawyers, and
combination thereof engaged in the practice of law.

N "Financial Institution" - Includes banks, savings and loan
associations, credit unions, savings banks and any other business that
accepts for deposit funds held in trust by lawyers or law firms which
is authorized by federal, District of Columbia, or state law to do

~ business in the District of Columbia or the state in which the financial
institution is situated and that maintains accounts which are insured
by an agency or instrumentality of the United States.



RULE OF PROFESSIONAL CONDUCT 1.19 - TRUST ACCOUNT OVERDRAFT
NOTIFICATION

[Delete in its entirety.]

APPENDIX B OF THE RULES GOVERNING THE DISTRICT OF COLUMBIA BAR-
INTEREST ON LAWYERS’ TRUST ACCOUNTS PROGRAM

[Delete in its entirety. ]
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District of Columbia
Court of Appeals

No. M-235-09

BEFORE: Washington, Chief Judge; Ruiz, Reid, Glickman, Kramer, Fisher, Blackburne-Rigsby,
Thompson, and Oberly, Associate Judges.

ORDER
(FILED - March 22, 2010)

On consideration of the recommendations by the Board of Governors of the District of
Columbia Bar to amend the Rules Governing Interest on Lawyers’ Trust Accounts (IOLTA), and of
the comments received in response to the Court’s Notice of proposed amendments published on
November 19, 2009, it is hereby

ORDERED that the proposed amendments are hereby adopted, and it is

FURTHER ORDERED that to allow time to educate area banks and the members of the Bar
about these changes, this order shall take effect on August 1, 2010. It is

FURTHER ORDERED that Rule 1.19 of the District of Columbia Rules of Professional
Conduct (“Trust Account Overdraft Notification) and Appendix B of the Rules Governing the
District of Columbia Bar (“Interest on Lawyers Trust Accounts Program”) are hereby deleted. It is

FURTHER ORDERED that Rule 1.15 of the District of Columbia Rules of Professional
Conduct (“Safekeeping Property”) and the related commentary are hereby amended as indicated in
the red-lined copy attached to this order as Appendix I. A “clean” copy of new Rule 1.15 is attached
as Appendix II. Itis

FURTHER ORDERED that a new Section 20 to Rule XI of the Rules Governing the District
of Columbia Bar is hereby adopted as set forth in Appendix III to this order. It is

FURTHER ORDERED that the Clerk of the Court shall publish this order and its appendices
on the website of the District of Columbia Court of Appeals, www.dcappeals.gov , and shall transmit
this order and its appendices electronically and by written copy to the District of Columbia Bar, the
Board on Professional Responsibility, and Bar Counsel on this date.

ENTERED BY DIRECTION OF THE COURT:

GARLAND PINKSTON, JR.
Clerk of the Court



Appendix I

Redline Version of D.C. Rule of Professional Conduct 1.15 as Amended, Effective
August 1, 2010.

Rule 1.15—Safekeeping Property
(a) A lawyer shall hold property of clients or third persons that is in the lawyer’s possession

in connection with a representation separate from the lawyer’s own property. Funds of
clients or third persons that are in the lawyver’s possession (trust funds) shall be keptin one

or more trust accounts maintained in accordance with paragraph (b). shaltbekeptima

encies: Other property
shall be 1dent1ﬁed as such and approprlately safeguarded *prwwﬂed—lrmvewrﬂra-t—fu—nds

Complete records of such account funds and other property shall be kept by the lawyer
and shall be preserved for a period of five years after termination of the representation.

(b) All trust funds shall be deposited with an “approved depository” as that term is defined
in Rule XI of the Rules Governing the District of Columbia Bar. Trust funds that are
nominal in amount or expected to be held for a short period of time, and as such would not
be expected to earn income for a client or third-party in excess of the costs incurred to
secure such income, shall be held at an approved depository and in compliance with the
District of Columbia’s Interest on Lawyers Trust Account (DCIOLTA) program. The title
on each DCIOLTA account shall include the name of the lawyer or law firm that controls
the account, as well as “DC IOLTA Account” or “IOLTA Account.” The title on all other
trust accounts shall include the name of the lawyer or law firm that controls the account,
as well as “Trust Account” or “Escrow Account.” The requirements of this paragraph (b)
shall not apply when a lawyer is otherwise compliant with the contrary mandates of a
tribunal; or when the lawyer is participating in, and compliant with, the trust accounting
rules and the IOLTA program of the jurisdiction in which the lawyer is licensed and
principally practices.

(c) thb) Upon receiving funds or other property in which a client or third person has an
interest, a lawyer shall promptly notify the client or third person. Except as stated in this
rule or otherwise permitted by law or by agreement with the client, a lawyer shall
promptly deliver to the client or third person any funds or other property that the client
or third person is entitled to receive and, upon request by the client or third person, shall
promptly render a full accounting regarding such property, subject to Rule 1.6.



(d) ¢¢) When in the course of representation a lawyer is in possession of property in which
interests are claimed by the lawyer and another person, or by two or more persons to each
of whom the lawyer may have an obligation, the property shall be kept separate by the
lawyer until there is an accounting and severance of interests in the property. If a dispute
arises concerning the respective interests among persons claiming an interest in such
property, the undisputed portion shall be distributed and the portion in dispute shall be
kept separate by the lawyer until the dispute is resolved. Any funds in dispute shall be
deposited in a separate account meeting the requirements of paragraph (a) and (b).

(e) ¢ Advances of unearned fees and unincurred costs shall be treated as property of the
client pursuant to paragraph (a) until earned or incurred unless the client gives informed
consent to a different arrangement. Regardless of whether such consent is provided, Rule
1.16(d) applies to require the return to the client of any unearned portion of advanced
legal fees and unincurred costs at the termination of the lawyer’s services in accordance
with Rule 1.16(d).

(f) Nothing in this rule shall prohibit a lawyer from placing a small amount of the lawyer’s
funds into a trust account for the sole purpose of defraying bank charges that may be
made against that account.

Comment

[1] A lawyer should hold property of others with the care required of a professional
fiduciary. Securities should be kept in a safe deposit box, except when some other form of
safekeeping is warranted by special circumstances. All property that is the property of clients
or third persons should be kept separate from the lawyer’s business and personal property and,
if monies, in one or more trust accounts maintained with financial institutions meeting the
requ1rements of this rule rule pa-ragrzrph—(-a—)— Sepa-rate—tmﬁwcou—nts—my*bewrrmﬂed*when
: : ; cities: This rule, among other
thmgs, sets forth the longstandlng prohlbltlons of the mlsapproprlatlon of entrusted funds and
the commingling of entrusted funds with the lawyer’s property. This rule also requires that a
lawyer safeguard “other property” of clients, which may include client files. For guidance
concerning the disposition of closed client files, see D.C. Bar Legal Ethics Committee Opinion
No. 283.

[2] Paragraph (a) concerns trust funds arising from “a representation.” The obligations
of a lawyer under this rule are independent of those arising from activity other than rendering
legal services. For example, a lawyer who serves as an escrow agent is governed by the




applicable law relating to fiduciaries even though the lawyer does not render legal services in
the transaction. Separate trust accounts may be warranted when administering estate monies
or acting in similar fiduciary capacities.

[3] Paragraph (b) mandates where trust deposits shall be held and further mandates

participation in the District of Columbia’s IOLTA program. This paragraph is intended to
reach everylawyer who is admitted in this jurisdiction regardless of where the lawyer practices,
unless a stated exception applies. Thus, a lawyer should follow the contrary mandates of a
tribunal regarding deposits that are subject to that tribunal’s oversight. Similarly, if the lawyer
principally practices in a foreign jurisdiction in which the lawyer is also licensed, and the
lawyer maintains trust accounts compliant with that foreign jurisdiction’s trust accounting
rules, the lawyer may deposit trust funds to an approved depository or to a banking institution
acceptable to that foreign jurisdiction. Finally, a lawyer is not obligated to participate in the
District of Columbia IOLTA program if the lawyer is participating in, and compliant with, the
IOLTA program in the jurisdiction in which the lawyer is licensed and principally practices.
IOLTA programs are known by different names or acronyms in some jurisdictions; this rule
and its exceptions apply to all such programs, however named. This rule anticipates that a law
firm with lawyers admitted to practice in the District of Columbia may be obligated to maintain
accounts compliant with the IOLTA rules of other jurisdictions where firm lawyers principally
practice. A lawyer who is not participating in the IOLTA program of the jurisdiction in which
the lawyer principally practices because the lawyer has exercised a right to opt out of, or not
to opt into, the jurisdiction’s IOLTA program, or because the jurisdiction does not have an

IOLTA program, shall not thereby be excused from participating in the District of Columbia’s
IOLTA program. To the extent paragraph (b) does not resolve a multi-jurisdictional conflict,
see Rule 8.5. Nothing in this rule is intended to limit the power of any tribunal to direct a
lawyer in connection with a pending matter, including a lawyer who is admitted pro hac vice,
to hold trust funds as may be directed by that tribunal. For a list of approved depositories and
additional information regarding DC IOLTA program compliance, see Rule XI, Section 20, of
the Rules Governing the District of Columbia Bar, and the D.C. Bar Foundation’s website
www.dcbarfoundation.org.

[4] The exception to Rule 1.15(b) requires a lawyer to make a good faith determination
of the jurisdiction in which the lawyer principally practices. The phrase “principally practices”
refers to the conduct of an individual lawyer, not to the principal place of practice of his or her
law firm (which might vield a different result for a lawyer with partners). For purposes of this
rule, an individual lawyer principally practices in the jurisdiction where the lawyer is licensed
and generates the clear majority of his or her income. If there is no such jurisdiction, then a
lawyer should identify the physical location of the office where the lawyer devotes the largest
portion of his or her time. In any event, the initial good faith determination of where the lawyer
principally practices should be changed only if the lawyer’s circumstances change significantly




and the change is expected to continue indefinitely.

[5] The determination, under paragraph (b), whether trust funds are not expected to
earn income in excess of costs, rests in the sound judgment of the lawyer. The lawyer should
review trust practices at reasonable intervals to determine whether circumstances require
further action with respect to the funds of any client or third party. Because paragraph (b) is
a lawyer-specific obligation, this rule anticipates that a law firm may be obligated to maintain
accounts compliant with the IOLTA rules of other jurisdictions, to the extent the lawyers in
that firm do not all principally practice in the District of Columbia.

14 [6] Paragraphs (c) and (d) recognize that Elawyers often receive funds from third
parties from which the lawyer’s fee will be paid. The lawyer is not required to remit to the
client funds that the lawyer reasonably believes represent fees owed. However, a lawyer may
not hold funds to coerce a client into accepting the lawyer’s contention. The disputed portion
of the funds should be kept in trust and the lawyer should suggest means for prompt resolution
of the dispute, such as arbitration. The undisputed portion of the funds should be promptly
distributed.

151 71 Third parties, such as a client’s creditors, may have just claims against funds or
other property in alawyer’s custody. A lawyer may have a duty under applicable law to protect
such third-party claims against wrongful interference by the client, and accordingly may refuse
to surrender the property to the client. However, a lawyer should not unilaterally assume to
arbitrate a dispute between the client and the third party. See D.C. Bar Legal Ethics Committee
Opinion 293.

121 |8] Paragraph (e) (d)yof Rule115 permits advances against unearned fees and
unincurred costs to be treated as either the property of the client or the property of the lawyer,

but absent informed consent by the client to a different arrangement, the rule’s default position
is that such advances be treated as the property of the client, subject to the restrictions provided
in paragraph (a). In any case, at the termination of an engagement, advances against fees that
have not been incurred must be returned to the client as provided in Rule 1.16(d). For the
definition of “informed consent,” see Rule 1.0(e).

—181 [9] With respect to property that constitutes evidence, such as the instruments or proceeds
of crime, see Rule 3.4(a).



Appendix II

Clean Version - D.C. Rule of Professional Conduct 1.15 as Amended, Effective
August 1, 2010

Rule 1.15—Safekeeping Property

(a) A lawyer shall hold property of clients or third persons that is in the lawyer’s
possession in connection with a representation separate from the lawyer’s own
property. Funds of clients or third persons that are in the lawyer’s possession (trust
funds) shall be kept in one or more trust accounts maintained in accordance with
paragraph (b). Complete records of such account funds and other property shall be
kept by the lawyer and shall be preserved for a period of five years after termination of
the representation.

(b) All trust funds shall be deposited with an “approved depository” as that term is defined
in Rule XI of the Rules Governing the District of Columbia Bar. Trust funds that are
nominal in amount or expected to be held for a short period of time, and as such would
not be expected to earn income for a client or third-party in excess of the costs incurred
to secure such income, shall be held at an approved depository and in compliance with
the District of Columbia’s Interest on Lawyers Trust Account (DC IOLTA) program.
The title on each DC IOLTA account shall include the name of the lawyer or law firm
that controls the account, as well as “DC IOLTA Account” or “IOLTA Account.” The
title on all other trust accounts shall include the name of the lawyer or law firm that
controls the account, as well as “Trust Account” or “Escrow Account.” The
requirements of this paragraph (b) shall not apply when a lawyer is otherwise
compliant with the contrary mandates of a tribunal; or when the lawyer is
participating in, and compliant with, the trust accounting rules and the IOLTA
program of the jurisdiction in which the lawyer is licensed and principally practices.

(c) Upon receiving funds or other property in which a client or third person has an
interest, a lawyer shall promptly notify the client or third person. Except as stated in
this rule or otherwise permitted by law or by agreement with the client, a lawyer shall
promptly deliver to the client or third person any funds or other property that the
client or third person is entitled to receive and, upon request by the client or third
person, shall promptly render a full accounting regarding such property, subject to
Rule 1.6.

(d) When in the course of representation a lawyer is in possession of property in which
interests are claimed by the lawyer and another person, or by two or more persons to
each of whom the lawyer may have an obligation, the property shall be kept separate
by the lawyer until there is an accounting and severance of interests in the property. If
a dispute arises concerning the respective interests among persons claiming an interest
in such property, the undisputed portion shall be distributed and the portion in dispute



shall be kept separate by the lawyer until the dispute is resolved. Any funds in dispute
shall be deposited in a separate account meeting the requirements of paragraph (a) and

(b).

(e) Advances of unearned fees and unincurred costs shall be treated as property of the
client pursuant to paragraph (a) until earned or incurred unless the client gives
informed consent to a different arrangement. Regardless of whether such consent is
provided, Rule 1.16(d) applies to require the return to the client of any unearned
portion of advanced legal fees and unincurred costs at the termination of the lawyer’s
services in accordance with Rule 1.16(d).

(f) Nothing in this rule shall prohibit a lawyer from placing a small amount of the lawyer’s
funds into a trust account for the sole purpose of defraying bank charges that may be
made against that account.

Comment

[1] A lawyer should hold property of others with the care required of a professional
fiduciary. Securities should be kept in a safe deposit box, except when some other form of
safekeeping is warranted by special circumstances. All property that is the property of
clients or third persons should be kept separate from the lawyer’s business and personal
property and, if monies, in one or more trust accounts maintained with financial institutions
meeting the requirements of this rule. This rule, among other things, sets forth the
longstanding prohibitions of the misappropriation of entrusted funds and the commingling
of entrusted funds with the lawyer’s property. This rule also requires that a lawyer
safeguard “other property” of clients, which may include client files. For guidance
concerning the disposition of closed client files, see D.C. Bar Legal Ethics Committee
Opinion No. 283.

[2] Paragraph (a) concerns trust funds arising from “a representation.” The
obligations of a lawyer under this rule are independent of those arising from activity other
than rendering legal services. For example, a lawyer who serves as an escrow agent is
governed by the applicable law relating to fiduciaries even though the lawyer does not
render legal services in the transaction. Separate trust accounts may be warranted when
administering estate monies or acting in similar fiduciary capacities.

[3] Paragraph (b) mandates where trust deposits shall be held and further mandates
participation in the District of Columbia’s IOLTA program. This paragraph is intended to
reach every lawyer who is admitted in this jurisdiction regardless of where the lawyer
practices, unless a stated exception applies. Thus, a lawyer should follow the contrary
mandates of a tribunal regarding deposits that are subject to that tribunal’s oversight.
Similarly, if the lawyer principally practices in a foreign jurisdiction in which the lawyer is
also licensed, and the lawyer maintains trust accounts compliant with that foreign
jurisdiction’s trust accounting rules, the lawyer may deposit trust funds to an approved
depository or to a banking institution acceptable to that foreign jurisdiction. Finally, a



lawyer is not obligated to participate in the District of Columbia IOLTA program if the
lawyer is participating in, and compliant with, the IOLTA program in the jurisdiction in
which the lawyer is licensed and principally practices. IOLTA programs are known by
different names or acronyms in some jurisdictions; this rule and its exceptions apply to all
such programs, however named. This rule anticipates that a law firm with lawyers admitted
to practice in the District of Columbia may be obligated to maintain accounts compliant
with the IOLTA rules of other jurisdictions where firm lawyers principally practice. A
lawyer who is not participating in the IOLTA program of the jurisdiction in which the
lawyer principally practices because the lawyer has exercised a right to opt out of, or not to
opt into, the jurisdiction’s IOLTA program, or because the jurisdiction does not have an

IOLTA program, shall not thereby be excused from participating in the District of
Columbia’s IOLTA program. To the extent paragraph (b) does not resolve a multi-
jurisdictional conflict, see Rule 8.5. Nothing in this rule is intended to limit the power of any
tribunal to direct a lawyer in connection with a pending matter, including a lawyer who is
admitted pro hac vice, to hold trust funds as may be directed by that tribunal. For a list of
approved depositories and additional information regarding DC IOLTA program
compliance, see Rule XI, Section 20, of the Rules Governing the District of Columbia Bar,
and the D.C. Bar Foundation’s website www.dcbarfoundation.org.

[4] The exception to Rule 1.15(b) requires a lawyer to make a good faith
determination of the jurisdiction in which the lawyer principally practices. The phrase
“principally practices” refers to the conduct of an individual lawyer, not to the principal
place of practice of his or her law firm (which might yield a different result for a lawyer
with partners). For purposes of this rule, an individual lawyer principally practices in the
jurisdiction where the lawyer is licensed and generates the clear majority of his or her
income. If there is no such jurisdiction, then a lawyer should identify the physical location
of the office where the lawyer devotes the largest portion of his or her time. In any event,
the initial good faith determination of where the lawyer principally practices should be
changed only if the lawyer’s circumstances change significantly and the change is expected
to continue indefinitely.

[5] The determination, under paragraph (b), whether trust funds are not expected to
earn income in excess of costs, rests in the sound judgment of the lawyer. The lawyer should
review trust practices at reasonable intervals to determine whether circumstances require
further action with respect to the funds of any client or third party. Because paragraph (b)
is a lawyer-specific obligation, this rule anticipates that a law firm may be obligated to
maintain accounts compliant with the IOLTA rules of other jurisdictions, to the extent the
lawyers in that firm do not all principally practice in the District of Columbia.

[6] Paragraphs (c) and (d) recognize that lawyers often receive funds from third
parties from which the lawyer’s fee will be paid. The lawyer is not required to remit to the
client funds that the lawyer reasonably believes represent fees owed. However, a lawyer may
not hold funds to coerce a client into accepting the lawyer’s contention. The disputed
portion of the funds should be kept in trust and the lawyer should suggest means for
prompt resolution of the dispute, such as arbitration. The undisputed portion of the funds



should be promptly distributed.

[7] Third parties, such as a client’s creditors, may have just claims against funds or
other property in a lawyer’s custody. A lawyer may have a duty under applicable law to
protect such third-party claims against wrongful interference by the client, and accordingly
may refuse to surrender the property to the client. However, a lawyer should not
unilaterally assume to arbitrate a dispute between the client and the third party. See D.C.
Bar Legal Ethics Committee Opinion 293.

[8] Paragraph (e) permits advances against unearned fees and unincurred costs to be
treated as either the property of the client or the property of the lawyer, but absent
informed consent by the client to a different arrangement, the rule’s default position is that
such advances be treated as the property of the client, subject to the restrictions provided in
paragraph (a). In any case, at the termination of an engagement, advances against fees that
have not been incurred must be returned to the client as provided in Rule 1.16(d). For the
definition of “informed consent,” see Rule 1.0(e).

[9] With respect to property that constitutes evidence, such as the instruments or
proceeds of crime, see Rule 3.4(a).

Appendix 111
Amended D.C. Bar Rule XI, § 20 (New), Effective August 1, 2010

Section 20. Approved Depositories for Lawyers’ Trust Accounts and
District of Columbia Interest on Lawyers Trust Accounts
Program.

(a) To be listed as an approved depository for lawyers’ trust accounts, a financial
institution shall file an undertaking with the Board on Professional Responsibility
(BPR), on a form to be provided by the board’s office, agreeing (1) promptly to report
to the Office of Bar Counsel each instance in which an instrument that would properly
be payable if sufficient funds were available has been presented against a lawyer’s or
law firm’s specially designated account at such institution at a time when such
account contained insufficient funds to pay such instrument, whether or not the
instrument was honored and irrespective of any overdraft privileges that may attach to
such account; and (2) for financial institutions that elect to offer and maintain District
of Columbia IOLTA (DC IOLTA) accounts, to fulfill the requirements of subsections
(f) and (g) below. In addition to undertaking to make the above-specified reports and,
for financial institutions that elect to offer and maintain DC IOLTA accounts, to fulfill
the requirements of subsections (f) and (g) below, approved depositories, wherever they
are located, shall also undertake to respond promptly and fully to subpoenas from the
Office of Bar Counsel that seek a lawyer’s or law firm’s specially designated account
records, notwithstanding any objections that might be raised based upon the territorial



limits on the effectiveness of such subpoenas or upon the jurisdiction of the District of
Columbia Court of Appeals to enforce them.

Such undertakings shall apply to all branches of the financial institution and shall not be
canceled by the institution except upon thirty (30) days written notice to the Office of Bar
Counsel. The failure of an approved depository to comply with any of its undertakings
hereunder shall be grounds for immediate removal of such institution from the list of
BPR- approved depositories.

(b) Reports to Bar Counsel by approved depositories pursuant to paragraph (a) above
shall contain the following information:

(1) In the case of a dishonored instrument, the report shall be identical to the overdraft
notice customarily forwarded to the institution’s other regular account holders.

(2) In the case of an instrument that was presented against insufficient funds but was
honored, the report shall identify the depository, the lawyer or law firm maintaining the
account, the account number, the date of presentation for payment and the payment date of
the instrument, as well as the amount of overdraft created thereby.

The report to the Office of Bar Counsel shall be made simultaneously with, and within
the time period, if any, provided by law for notice of dishonor. If an instrument presented
against insufficient funds was honored, the institution’s report shall be mailed to Bar
Counsel within five (5) business days of payment of the instrument.

(c) The establishment of a specially designated account at an approved depository shall be
conclusively deemed to be consent by the lawyer or law firm maintaining such account to
that institution’s furnishing to the Office of Bar Counsel all reports and information
required hereunder. No approved depository shall incur any liability by virtue of its
compliance with the requirements of this rule, except as might otherwise arise from bad
faith, intentional misconduct, or any other acts by the approved depository or its employees
which, unrelated to this rule, would create liability.

(d) The designation of a financial institution as an approved depository pursuant to this rule
shall not be deemed to be a warranty, representation, or guaranty by the District of
Columbia Court of Appeals, the District of Columbia Bar, the District of Columbia Board
on Professional Responsibility, the Office of Bar Counsel, or the District of Columbia Bar
Foundation as to the financial soundness, business practices, or other attributes of such
institution. Approval of an institution under this rule means only that the institution

has undertaken to meet the reporting and other requirements enumerated in paragraph (a)
and (b) above.

(e) Nothing in this rule shall preclude a financial institution from charging a lawyer or
law firm for the reasonable cost of producing the reports and records required by this rule.



(f) Participation by financial institutions in the DC IOLTA program is voluntary. A
financial institution that elects to offer and maintain DC IOLTA accounts shall fulfill the
following requirements:

(1) The institution shall pay no less on its DC IOLTA accounts than the interest
rate or dividend rate in (A) or (B):

(2)

(A) The highest interest rate or dividend rate generally available from the
institution to its non-IOLTA customers when the DC IOLTA account meets or
exceeds the same minimum balance or other eligibility qualifications on its non-
IOLTA accounts, if any. In determining the highest interest rate or dividend
rate generally available from the institution to its non-IOLTA customers, an
institution may consider in addition to the balance in the DC IOLTA account,
factors customarily considered by the institution when setting interest rates or
dividend rates for its non-IOLTA customers, provided that such factors do not
discriminate between DC IOLTA accounts and non-IOLTA accounts and that
these factors do not include the fact that the account is a DC IOLTA account.

(i)  An institution may offer, and the lawyer or law firm may request,
an account that provides a mechanism for the overnight investment of
balances in the DC IOLTA account in an interest- or dividend-bearing
account that is a daily (overnight) financial institution repurchase
agreement or an open-end money-market fund.

(ii) An institution may choose to pay the higher interest rate or dividend
rate on a DC IOLTA account in lieu of establishing it as a higher rate
product.

(B) A “benchmark” rate set periodically by the Foundation that reflects the
Foundation’s estimate of an overall comparability rate for accounts in the DC
IOLTA program and that is net of allowable reasonable fees. When
applicable, the Foundation will express the benchmark rate in relation to the
Federal Funds Target Rate.

Nothing in this Rule shall preclude a financial institution from paying a

higher interest rate or dividend on a DC IOLTA account than described in
subparagraph (f)(1) above.

(3)

Allowable reasonable fees are the only fees and service charges that may be

deducted by a financial institution from interest or dividends earned on a DC IOLTA
account. Allowable reasonable fees may be deducted from interest or dividends on a DC
IOLTA account only at the rates and in accordance with the customary practices of the
financial institution for non-IOLTA customers. No fees or service charges other than
allowable reasonable fees may be assessed against the accrued interest or dividends on a
DC IOLTA account. Any fees and service charges other than allowable reasonable fees



shall be the sole responsibility of, and may only be charged to, the lawyer or law firm
maintaining the DC IOLTA account. Allowable reasonable fees in excess of the interest
or dividends earned on one DC IOLTA account for any period shall not be taken from
interest or dividends earned on any other DC IOLTA account or accounts or from the
principal of any DC IOLTA account. Nothing in this rule shall preclude a financial
institution from electing to waive any fees and service charges on a DC IOLTA
account.

(g) On forms approved by the Foundation, a financial institution that maintains DC
IOLTA accounts shall:
Remit all interest or dividends, net of allowable reasonable fees, if any, on the

(1)

average monthly balance in each DC IOLTA account, or as otherwise computed in
accordance with the institution’s standard accounting practice, at least quarterly, to
the Foundation. The institution may remit the interest or dividends on all of its DC
IOLTA accounts in a lump sum; however, the institution shall provide, for each
individual DC IOLTA account, to the Foundation the information described in
subparagraph (g)(2), and to the lawyer or law firm the information in subparagraph

(23)-

(2) Transmit with each remittance to the Foundation a report showing the following
information for each DC IOLTA account: the name of the lawyer or law firm in
whose name the account is registered, the amount of interest or dividends earned, the
rate and type of interest or dividend applied, the amount of any allowable reasonable
fees assessed during the remittance period, the net amount of interest or dividends
remitted for the period, the average account balance for the remittance period, and
such other information as is reasonably required by the Foundation.

(3) Transmit to the lawyer or law firm in whose name the account is registered a
periodic account statement in accordance with normal procedures for reporting to
depositors.

(h) The Foundation shall maintain records of each remittance and statement received from a
financial institution for a period of at least three years and shall, upon request, promptly
make available to a lawyer or law firm the records or statements pertaining to that
lawyer’s or law firm’s DC IOLTA accounts.

(i) All interest and dividends transmitted to the Foundation shall, after deduction for the
necessary and reasonable administrative expenses of the Foundation for operation of the
DC IOLTA program, be distributed by the Foundation for the following purposes: (1) at
least eighty-five percent for the support of legal assistance programs providing legal and
related assistance to poor persons in the District of Columbia who would otherwise be
unable to obtain legal assistance; and (2) up to fifteen percent for those programs to
improve the administration of justice in the District of Columbia as are specifically
approved from time to time by this court.



(j) Definitions. As used in this rule, the terms below shall have the following meanings:

(1) “Allowable reasonable fees” for DC IOLTA accounts are per check charges,
per deposit charges, a fee in lieu of a minimum balance, federal deposit insurance fees,
sweep fees, and a reasonable DC IOLTA account administrative or maintenance fee.

(2) “Foundation” means the District of Columbia Bar Foundation, Inc.

(3) “Interest- or dividend-bearing account” means (i) an interest-bearing account,
or (ii) an investment product which is a daily (overnight) financial institution
repurchase agreement or an open-end money-market fund. A daily (overnight)
financial institution repurchase agreement must be fully collateralized by U.S.
Government Securities and may be established only with an eligible institution that
is “well-capitalized” or “adequately capitalized” as those terms are defined by
applicable federal statutes and regulations. An open-end money-market fund must be
invested solely in U.S. Government Securities or repurchase agreements fully
collateralized by U.S. Government Securities, must hold itself out as a “money-market
fund” as that term is defined by federal statutes and regulations under the Investment
Company Act of 1940, and, at the time of the investment, must have total assets of at
least $250,000,000.

(4) “DCIOLTA account” means an interest- or dividend-bearing account
established by a lawyer or law firm for IOLTA-eligible funds at a financial
institution from which funds may be withdrawn upon request by the depositor as soon
as permitted by law.

(5) “IOLTA-eligible funds” means those funds from a client or third-party that are
nominal in amount or are expected to be held for a short period of time, and that cannot
earn income for the client or third party in excess of the costs incurred to secure such
income.

(6) “Law Firm” - Includes a partnership of lawyers, a professional or non-
profit corporation of lawyers, and combination thereof engaged in the practice of
law.

@) “Financial Institution” - Includes banks, savings and loan associations, credit
unions, savings banks and any other business that accepts for deposit funds held in
trust by lawyers or law firms which is authorized by federal, District of Columbia, or
state law to do business in the District of Columbia or the state in which the financial
institution is situated and that maintains accounts which are insured by an agency or
instrumentality of the United States.
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Introduction

For more than twenty years, the D.C. Bar Foundation, through the interest revenue
generated from D.C. IOLTA accounts, has distributed thousands of dollars to legal
services providers to help address the large unmet legal needs of residents and families in
the District of Columbia. In 1985, the District of Columbia Court of Appeals established
rules to allow a lawyer or law firm to hold client funds that are nominal in amount, or are
to be held for a short period of time, in a single pooled client trust account, commonly
known as an IOLTA account (“Interest on Lawyers Trust Account”). The interest
produced by such an account, which would amount to a small sum for each individual
client, is distributed to the D.C. Bar Foundation, which in turn distributes a predominant
amount of the interest revenue collected to legal services providers serving low income
individuals in the District of Columbia.

Much good has been accomplished through the D.C. IOLTA Program, but it appears that
the District of Columbia has not kept pace with changes that have occurred and are
occurring in IOLTA programs in a majority of jurisdictions throughout the country. In
many jurisdictions, changes to rules governing lawyers and IOLTA accounts have
significantly increased the interest revenue available to legal services providers in those
jurisdictions.

For this reason, in July 2006, the D.C. Bar Foundatmn commenced an in-depth review of
the rules governing the D.C. IOLTA Program.! Ultlmately, in October 2007, the
Foundation completed its review and recommended revisions to the D.C. Rules
governing the IOLTA program, including Rules 1.15 and 1.19 of the D.C. Rules of
Professional Conduct and Appendix B of the Court of Appeals Rules Governing the Bar.
Those recommendations were adopted by the Foundation’s Board of Directors and
forwarded to the D.C. Bar President, Melvin White on November 6, 2007.

Shortly thereafter, the D.C. Bar leadership asked the Rules of Professional Conduct
Review Committee (“Rules Review Committee” or “Committee”) to consider the Bar
Foundatlon s proposed amendments and to make recommendations to the Board of
Governors.” The Rules Review Committee* is pleased to present its review of the Bar

! That review included the hiring of an expert consultant and the formation of a subcommittee that inchuded
members of various groups, including representatives from the Bar Foundation, Office of Bar Counsel,
Board on Professional Responsibility, and the D.C. Bar. The Foundation’s subcommittee reviewed and
compared D.C.’s IOLTA Program and the rules of other jurisdictions and engaged knowledgeable
individuals from the banking industry, the American Bar Association, and IOLTA programs couniry wide.

- 2 The D.C. Bar Foundation’s original proposal dated November 6, 2007, is attached as Appendix A.

* The Rules Review Committee is the standing commxttee of the D.C. Bar charged with the ongoing review
of the D.C. Rules of Professional Conduct.

* The Committee Chair, Eric Hirschhom, appointed a subcommittee to review the Bar Foundation’s
proposal and to make recommendations to the full committee for its consideration. Serving on this
subcommittee were Daniel Schumack, as subcommittee Chair, and Joel Perrell, Faith Mullen, and Susan
Carle as members.



Foundation’s proposed amendments and its recommendations for revising the Rules
governing the D.C. IOLTA Program.

This report includes a summary of the existing D.C. IOLTA rules, a summary of the
Committee’s analysis of the Bar Foundation’s November 2007 proposed amendments,
and the Committee’s proposed recommendations and amendments to the Rules governing
the D.C. JOLTA program.

Because of concerns about the Foundation’s initial proposal raised by the Rules Review
Committee (and discussed herein), the Bar Foundation has worked closely with the Rules
Review Committee during the past several months to resolve those concerns within the
text of the rules. The Bar Foundation supports the Rules Review Committee’s proposed
amendments to the IOLTA Rules as attached.

The Existing D.C. IOLTA Rules

Under D.C. Rules 1.15, 1.19, and Appendix B, lawyers in the District of Columbia must
hold all IOLTA eligible funds in one or more pooled client trust accounts in a banking
depository approved by the Board on Professional Responsibility. IOLTA-eligible funds
are defined by Rule 1.15(e) as client funds that are “nominal in amount or to be held for a
short period of time.”

Pursuant to Appendix B, however, a lawyer currently can “opt out” of placing IOLTA
eligible funds into a D.C. IOLTA account if the lawyer otherwise properly holds the
funds separately from his or her own property in accordance with Rules 1.15(a) and
1.19(a) and (b). To “opt out” of the D.C. IOLTA requirements, a lawyer must make a
one-time filing with the District of Columbia Court of Appeals.’

Rules 1.19(a) and (b) require that funds that come into the possession of a lawyer and are
to be held apart from the lawyer’s funds® must be placed in an account maintained only
in banking institutions approved by the Board on Professional Responsibility (“D.C. Bar
Approved Depositories™). Pursuant to Rule 1.19(b) and (c), such institutions have agreed
to report promptly any overdraft notifications on attorney trust accounts to the Office of
Bar Counsel, and to respond promptly to any subpoenas from the Office of Bar Counsel
seeking such account records.

Rule 1.19(b) also provides direction to lawyers who practice outside the District of
Columbia. The existing Rule states that if a lawyer is a member of the D.C. Bar and

® It is the Committee’s understanding that since the adoption of the IOLTA program in 1985, there has been
no systematic retention of filings of attorneys “opting out,” essentially rendering a determination of who
may have appropriately opted out of the IOLTA program impossible. Presumably, it would also make
difficult the prosecution of an attorney not in compliance with Appendix B because he/she could, in some

. instances, merely claim that he/she had previously properly opted out.

® Generally, this includes all fee advances (unless the client otherwise gives informed consent pursuant to
Rule 1.15[d]), settlement proceeds, and any other funds belonging to a client or to a third party.



practices law outside the District of Columbia, “D.C. Bar approved depositories™ shall be
used for deposits of trust funds that are transactionally-related to the District of Columbia
under any of these three categories:
1) trust funds received by the lawyer in the District of Columbia;
2) trust funds received by the lawyer from, or for the benefit of, parties or persons
located in the District of Columbia; and/or
3) trust funds received by the lawyer that arise from transactions negotiated or
consummated in the District of Columbia.
The IOLTA opt-out provision of Appendix B does not, on its face, relieve lawyers
practicing outside of the District of Columbia from utilizing approved depositories for
trust funds that are transactionally-related to the District of Columbia.

As a practical matter, when an attorney opens a D.C. IOLTA account at a branch office
of a D.C. Bar Approved Depository (whether within the District of Columbia or
elsewhere), the bank is supposed to complete and submit a form to the D.C. Bar
Foundation in which it agrees to forward the interest from the D.C. IOLTA Account to
the D.C. Bar Foundation on a quarterly basis.

The Bar Foundation’s Initial Proposal

The Bar Foundation's proposed revisions would effect two principal changes: 1) all D.C.
Bar members who receive “IOLTA eligible funds” must place those funds in a D.C.
IOLTA account (thus, the existing voluntary “opt out” program would become
mandatory); and 2) for a banking institution to qualify as an “Approved Depository” -- an
institution where lawyers are allowed to open and maintain client trust accounts -- the
bank must agree to provide certain interest rates on IOLTA Accounts (rate

comparability).’

The purpose of the proposed revisions is to increase revenue from D.C. IOLTA accounts.
This increase is intended to be accomplished in two ways: (1) by increasing the number
of IOLTA accounts and funds placed into those accounts. (This is accomplished by
making the program mandatory for all D.C. Bar lawyers holding IOLTA-eligible funds,
and by ensuring that lawyers place appropriate IOLTA-eligible funds into D.C. IOLTA
accounts); and (2) by increasing the interest paid by banks on funds held in D.C. IOLTA
accounts (rate comparability).® The revisions are also intended to clarify when and how a
D.C. lawyer must maintain such accounts.

7 At least 38 states now have a comprehensive/mandatory IOLTA program, and at least 23 states have
enacted some form of rate comparability for IOLTA accounts.

¥ Historically, banks have paid very low interest on IOLTA accounts. A bank voluntarily participates in the
IOLTA Program when it chooses to become a depository for attorney trust accounts and is approved by the
Board on Professional Responsibility.



Rules Review Commitiee’s Analysis

As an initial matter, the Rules Review Commmittee supports amendments to the D.C.
IOLTA Rules that are consistent with the Bar Foundation’s goals of increasing IOLTA
interest revenue by 1) making the IOLTA Program mandatory for members of the D.C.
Bar; and 2) adopting rate comparability provisions for approved depositories. Upon
consideration of the Bar Foundation’s proposed revisions, however, the Committee
concluded that the territorial reach of the proposed rules might be overbroad.
Specifically, the Committee was concerned that the reach of the Foundation’s proposed
rules could present serious conflict issues for multi-state practitioners because of
conflicting or inconsistent trust account requirements in other jurisdictions.

The Committee recognizes that some of the concerns with the proposed revisions are
actually caused by weaknesses in the existing Rules that, until now, have been relatively
benign because a lawyer has the right to opt out of the current provisions.” Although
existing Rule 1.19(b) purports to have the same extraterritorial reach as the Foundation’s
~ proposed Rule, commanding out-of-state lawyers to use a D.C.-approved trust depository

under certain specified conditions, the proposed requirement that interest on those out-of-
state trust accounts be paid to the D.C. IOLTA program creates an additional difficulty.
This proposed mandatory requirement is, in some instances, inconsistent with the
requirements governing trust funds of other jurisdictions.

Significantly, Rule 1.19(b) as initially proposed by the Bar Foundation would have

provided. no safe harbor for a lawyer facing conflicting jurisdictional obligations. The

plain language of Rule 1.19(b) would have trumped Rule 8.5, the general rule that

governs disciplinary authority choice of law. The Committee is unaware of any instance

where Bar Counsel has enforced the current text of Rule 1.19(b) against an out-of-state -
practitioner who is otherwise compliant with his/her home state's trust requirements.

Under the proposed revisions, however, this would no longer have been merely a

question of protecting client property vis-a-vis trust accounts (which a foreign

jurisdiction is presumptively capable of doing). Rather, non-compliance will result in a

monetary loss to the D.C. IOLTA program and potentially a disciplinary proceeding

brought against the lawyer by D.C. Bar Counsel. Multijurisdictional lawyers would have

" been compelled to decide which jurisdiction’s IOLTA rules control, risking discipline if
Bar Counsel were to disagree.

It is important to underscore the unique posture of the D.C. Bar with respect to multi-
jurisdictional lawyers'® and the substantial cross-border practice with our sister
jurisdictions, Virginia and Maryland. The District of Columbia Bar has over 66,000

® This is true whether lawyers formally opted out by means of a court filing or did so merely by failing to
comply with the existing rules. It is the Committee’s understanding that, absent other improper conduct by
a lawyer, the existing JOLTA provisions are enforced infrequently by the disciplinary system.

Wie,a lawyer with licenses to practice in at least one other jurisdiction in addition to the District of
"Columbia. '



active members, nearly 48,000 of whom practice in the Metropolitan D.C. area, which
includes the District of Columbia and parts of Virginia and Maryland. Of those members,
a significant number may not maintain a D.C. office, yet represent D.C. clients.
Likewise, there are D.C. lawyers who maintain offices only in D.C., but who are also
licensed and practice in Virginia and/or Maryland.

The Committee did not want to subject D.C. lawyers to D.C. mandatory rules that
conflict with mandatory rules of other jurisdictions, absent an appropriate guideline and
safe harbor to reconcile conflicting obligations."! The Committee accordingly sought to
draft an IOLTA rule to which all D.C. Bar members would be subject but that also would
provide a means for reconciling conflicting mandatory rules.

The Committee also considered whether the provisions pertaining solely to banking
institutions, such as the requirement that depositories gain approval from the Board on
Professional Responsibility, were appropriately housed in the D.C. Rules of Professional
Conduct, as both the existing and proposed Rules provide. The Committee concluded
that because the Rules of Professional Conduct regulate the conduct of lawyers and not
banking institutions, provisions that do not apply to lawyers should not appear in the text
of the Rules. The Committee concluded that such requirements would be more
appropriately located in Court Rule XI of the Rules Governing the D.C. Bar, which
governs the disciplinary system, including the BPR.

Finally, as a general matter, the Committee agreed with the Foundation that the Rules and
Comments should provide clear direction to lawyers about their obligations under the
IOLTA Rules to the greatest extent possible.

The Committee chair, IOLTA subcommittee chair, and Bar Ethics Counsel had numerous
meetings and other communications with representatives of the Bar Foundation about the
concerns expressed above. We are pleased to report that the recommendations that
accompany this report are supported by the Bar Foundation.

Committee Recommendations

In light of the foregoing analysis, the Committee proposes amendments to D.C. Rule 1.15
to govern the obligations of D.C. lawyers and IOLTA accounts,'” and the creation of a
new subsection of Rule XI § 20" to address the requirements of banking institutions with

" For example, the Virginia rule states that a Virginia lawyer who receives trust funds should deposit those
funds in a trust account located in the jurisdiction in which the lawyer maintains his/her principal office. If
a Virginia lawyer does not affirmatively opt out of the Virginia IOLTA program, IOLTA-eligible funds
must be placed in a Virginia IOLTA account. Thus, if a VA/D.C. lawyer who principally practices in VA
received a D.C. client’s money, that lawyer under the Bar Foundation’s initial proposal could be subject to
two mandatory requirements without means for reconciling contrary requirements.

12 proposed Rule 1.15 is attached as Appendix B. A red-line document showing the proposed amendments
to existing Rule 1.15 is attached as Appendix C. .
1 Proposed Rule IX § 20 is attached as Appendix D.



respect to such accounts.” The Committee recommends that existing Rule 1.19 and
Appendix B be deleted entirely, with appropriate provisions being relocated as proposed
to Rule 1.15 and Court Rule XI.

To address the Committee’s primary concern of D.C. lawyers facing conflicting
mandatory trust requirements, the Committee proposes that Rule 1.15 mandate
participation in the District of Columbia’s IOLTA Program by all active D.C. Bar
members, regardless of where the lawyer principally practices, except when the lawyer is
required by any tribunal, or by a foreign jurisdiction in which that lawyer principally
practices, to follow a contrary rule regarding particular trust accounts. This would include
requirements of a foreign jurisdiction’s JOLTA Program where the lawyer is voluntarily
participating either by failing to “opt out” or by affirmatively “opting in.” To the extent
that Rule 1.15 does not resolve a multi-jurisdictional conflict, the general conflict of laws
provisions of Rule 8.5 will govern. The Committee believes that this proposed Rule will
increase IOLTA revenues, by generally mandating compliance of D.C. Bar members,
while simultaneously ensuring that D.C. lawyers are not subject to conflicting mandatory
rules. :

The Committee further recommends adopting the Bar Foundation’s provisions relating to
rate comparability, which the Committee anticipates will produce increased revenue for
the Foundation. As discussed above, however, the Committee recommends that all
provisions relating to bank approval and institutional requirements be placed in section
20 of Court Rule XI.

The Committee’s proposed revisions to Rule 1.15(b) contain a reporting and periodic
certification requirement to the D.C. Bar Foundation, “in the form and manner prescribed
by the Bar Foundation.” The Committee has not been asked to consider the specific
“form and manner” of this requirement, and as such takes no position on it.

Finally, the Committee recommends that the Board of Governors publish these proposed
Rule revisions for public comment. The Committee is prepared, upon request, to review
any comments received and to make appropriate recommendations to the Board. -

1 Some of the proposed revisions to Rule 1.15 merely delete redundant language contained within the
existing Rules. Much of the language of proposed Rule XI § 20 is adopted directly from existing
provisions of Rule 1.19, addressing banking requirements, and/or proposed language of the D.C. Bar
Foundation’s November 2007 proposal relating to banks and rate comparability.
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MEMORANDUM

TO: - Melvin White, President, District of Columbia Bar '(

FROM: Robert N. Weiner, President, DC Bar Foundation [/ l/mf

RE: Revision of Rules Governing the District of Columbia JOLTA
Program

DATE: November 6, 2007

A committee of the D.C. Bar Foundation has completed a 14-month, in-depth
review of the Rules Governing the District of Columbia IOLTA Program and submitted
its teport reflecting the results of that review. The committee recommends revision of
the JOLTA Rules (1) to update the IOLTA program in accordance with the guidance
provided by Brown v. Legal Foundation of Washington, 538 U.S. 210 (2003), which
upheld the constitutionality of the IOLTA program of the State of Washington; (2) to
enhance and systematize the generation of IOLTA revenue through measures that other
States have adopted since the District of Columbia adopted its IOLTA rules in 1985,
including moving to a comprehensive program instead of the current “opt-out” system
- and adding comparability of IOLTA rates to the criteria the Board on Professional
Responsibility uses in approving financial institutions as depositories for IOLTA-¢ligible
funds; and (3) to strengthen and clarify the operation of the IOLTA program.

The Board of Directors of the Bar Foundation has unanimously approved a
resolution accepting the committee’s report and directing that it and the proposed revised
rules-be transmitted to the Board-of Governors of the District of Columbia Bar. The
Foundation requests that the Bar submit a petition to the District of Columbia Court of
Appeals seeking adoption of the proposed revised IOLTA rules.

Accordingly, 1 transmit for appropriate review and action by the Board of
Governors, proposed revisions to Rules 1.15 and 1.19 of the District of Columbia Rules
of Professional Conduct and to Appendix B to Rule X of the Rules Governing the D.C.
Bar, which together constitute the Rules Governing the Interest on Lawyers Trust
Accounts Program. [ have also attached the Report of the DC Bar Foundation’s IOLTA
* Rules Review Subcommittee explaining the proposed revisions. Based on our experience
administering the District of Columbia’s IOLTA program, we at the Foundation believe
these changes will strengthen the program and increase funding for legal services to the
District of Columbia’s poor and underserved. As stated in the committee’s report,
“Underlying and inspiring the proposed rules changes is the bedrock principle that
lawyers have an obligation to assist in meeting the need for legal services of persons who,
by reason of economic status or other disadvantage, do not have access to them.”

Encl.



CTHE-DISTRIGT-OF COLUMBIA BAR-FOUNDATION-——

November 2, 2007

REPORT OF THE DC BAR FOUNDATION’S
IOLTA RULES REVIEW SUBCOMMITTEE
PROPOSING REVISION OF THE RULES GOVERNING
THE DISTRICT OF COLUMBIA IOLTA PROGRAM

The IOLTA Rules Review Subco'mmitteé has conducted an in-depth Teview of the
Rules Governing the District of Columbia IOLTA Program and transmits herewith the
product of that review, proposed revised Rules Governing the DC IOLTA Program. We
ask the Board of Directors of the Bar Foundation to approve the revised rules and trans-
mit them, along with this report, to the D.C. Bar with a request that the Board of
Governors petition the Court of Appeals for the District of Columbia to adépt the revised

ules. Enclosed herewith are:
(1)  Proposed revised IOLTA rules, including

(@)  Rule 1.20 of the Rules of Professional Conduct (‘RPC”),
replacing and revising Appendix B to Rule X of the Rules
Goverrting the District of Columbia Bar entitled “Interest
on Lawyers Trust Accounts Progra !

(5)  Rule 1.15 of the RPC entitled “Safekeeping Property”;
and

(©  Rule 1.19 of the RPC entitled “Trust Account Overdraft
Notification.”™

{2)  Aredlined version of Rules 1.15 and 1.19 highlighting the pro-
posed revisions and a copy of Appendix B as it presently reads.
The volume of proposed changes to Appendix B makes redlining
unhelpful.

' The Rules of Professional Conduct are Appendix A to Rule X of the Rules Governing the DC Bar.
2 Up until the recent revisions of the RPC, the current Rule 1.19, was Rule 1.17 of the RPC.



This report identifies and describes the proposed revisions, sets forth briefly relevant
background information and the reasons foy the more significant changes, and responds
o éeverai questions raised by representatives of the DC Bar and Bar Counsel.

Generally, the proposed revisions are drawn to achieve three purposes: first,
to ﬁpdate the DC IOLTA program to respond fo guidance provided by the Supreme
Court’s decisien upholding ﬁze constitutionality of the IQLT A program of t]:;e State of
Washington, Brown v. Legal F-ound. of W’qsh., 538 U.S. 216 (2003); second, to add to the
IOLTA rules f';vénué enhancement measures that have been adopted in other States since
1985 when the DC IOLTA Rules were issued, including moving frqm the current “opt-
out program” to a comprehensive one and making comparability of IOLTA rates a con-
dition to Board on Professional Responsibility approval of financial institutions as
depdsitorigs for IOLTA funds; and third, to strengthen and clarify the operation of the
[OLTA program. - 4

Underlying and inspiring fhe proposed rules changes is the bedrock principle that
lawyers have an obligatibn to assist in meeting the need for legal services of éersons who,
by reason of economic status (;r other disadvantage, do not have access to them.® As
directed by provisions of the current IOLTA rule, to which no change is proposed, eam-

ings on IOLTA accounts are devoted by the Bar Foundation to this purpose. Thus, in

¥ The Courts of the District of Columbia have recognized this obligation of merabers of the bar,
Rule 6.1 of the RPC provides that lawyers “should participate in serving those persons ** * who are
unable ¥ ¥ ¥ to obtain counsel.” The comments to Rule 6.1 make plain that the responsibility for
ensuring the availability of legal sexrvices for the poor “ultimately rests upon the individual fawyer,
amd that every lawyer, regardless of professional proniinence or professional work load, should find
time to participate in or otherivise support the provision of legal sesvices to the disadvantaged.” This
tesponsibility can be discharged, when personal service is not feasible, by financial support. The
Judicial Conference of the District of Columbia Circuit also recognizes this obligation. In 1998, the
Judicial Conference passed a resolution noting the “persistent crisis in the delivery of legal services,”
and calling on lawyers 1o support the delivery of legal services in the Distrct of Columbia.

~3



strengﬂaening_lOLTA procedures and enhancing the eamings on [OLTA accounts, the
revised rules advance the cause of serving the legal needs of disadvantaged persons.

| We ;iescribe below the developménf of the proposed revised rules and the struc-
ture of the present IOLT 4 program. Thereafter, we explain the proposed revisions and

respond to questions posed variously by tepresentatives of the Bar aid Bar Counsel.

L IOLTA Rules Review Subcommittee

The Bar Foundation’s [OLTA Committee, chaired by Steve Pollak, established a
R-uies Review Subcommittee to examine the current IOLTA rules and, as warranted, to -
develop and propose needed revisions. The Bar Foundation invited the DC Bar to nomi-
nate representatives to serve on tﬁe Rules Review Subcommittee to provide, among other .
things, advice and counsel on matters of concern to the Bar, The Bar designated Coréxish
Hitchcock, Antonia Ianiello, and Hope Todd in addition to Keely Parr, Director of the
DC Bar Practice Management Advisory Service. The other members of the subcom-
mittee are Bar Counsel Gene Shipp; Lawrence Bloom of the Office of Ear Counsel;
Elizabeth J. Branda, ExecutiveA Attorney of the Board on Professional Responsibility
(“BPR”); Carrie Fletcher, pro bono associate, Crowell & Moring§ Steve Pollak and
John Yang, members, and Andy Marks, .';1 former member, of the DC Bar Foundation
Board; and Foundation Executive Dirccior Katia Garrett.* The subcommittes meton
October 18, 2006, to discuss the process to be followed in reviewing the IOLTA rules.

Successive drafts of the revised rules and this report were circulated to the subcommittee

4 The three represematives desipnated by the DC Bar and Ms. Parr have participated in the delibera-
tions of the subcommitiee, and their comments and suggestions have been taken into accountin
developing the revised rules and this teport. Out of deference to the role of the DC Bar Board of
Governors in the process for amendment of the Rules Goveraing the DC Bar, they have abstained
from joining in this report. Elizabeth Branda and John Yang joined the subcommittee after the wotk
of preparing this report and the revised IOLTA rules was substantially completed, and for that reason
are not included in the list of those in whose behalf the report is subemitied.



which m‘et again on February 21 and July 3, 2007, to review and discuss the proposed
revisions, to resolve open issues, and to identify needed changes in the draft revisions.
Katherine Mazzaferri and Cynthia Hill, respectively, DC Bar Executive Director and

i)eputy Executive Director, attended the July 3 meeting.

2. Development of the Proposed Revised IOLTA Rules

Effective September 5, 2006, the DC Bar Foundation retained Kelly Carmody of
. Carmody & Associates, Phoerix, Arizona, to assist in revising the DC IOLTA Rules to
incorporate (1) best practicgs in light of the Brown decision, (2) revenue enhancement
measures, and (3) administration and enforcement efficiencies among the DC Bar, the
t)C Board on Professional Responsibility (“BPR™), the Office of Bar Counsel for the .
District of Columbia, and the DC Bar Foundation. Ms. Carmody came highly recom-
mended by professional colleagues active in review and drafting of IOLTA rules and in
the ~onduct of JOLTA programs. Prior td- launching Carmody & Associates in 2004,
Ms. Carmody had served for five years as direétor of the IOLTA program of the State
of Arizona. In that capacity, she conducted a review and developed a revision of the
rule_s. governing that State’s IOLTA'program comparable to what the subcommittee is
~ doing here. Ms, Carmody’s additional experience includes both legislative and policy .
work directly relevant to the issues the DC IOLTA prograrm addresses, including work
with the Center on Budget & Pdlicy Priorities and the National Legal Aid & Defender
Association.

As background to the drafting of proposed revisions to the Rules Governing
the DC IOLTA program, Ms. Carmody surveyed IOLTA rules in 14 states (Alabama,

Arizona, Connecticut, Florida, Indiana, Massachusetts, Minnesota, Michigan,



New Jerscy; Ohio, Pennsylvania, South Carolina, Texas, and Uiah) and interviewed
TOLTA directors and staff at the ABA Commission on IOLTA.

Ms. Carmody provided to Mr. Pollak and Ms. Garrett a draft of ptoposed revised
-rules on October 31, 2006. In accordance with her suggestion, the draft was circulated to
a committee of experts on [OLTA rules, including Bev Groudine and David Holterman
of the ABA Commission on IOLTA, Jane Curran, Executive Director of the Florida Bar
Foundation and its IOTA program, and Linda Rexer, Executive Director of the Michigan
State Bar Foundation and the State’s [OLTA program. Ms. Curran and Ms. Rexer are
also members of the Technical Assistance Committee of the Natioﬁal Association of
[OLTA Programs. The plan was fo review the revised ru]es and then‘ engage in a line-
by-line analysis in telephone conferences with the committee of experts, including
Ms. Carmody. Steve Pollak and Katia Garrett held two such extended conferences on
November 15 and 21, 2006 and also exchanged numerous e-mails addressing issues as
they were identified. The resulting draft of the revised IOLTA rules along with a draft of
this report were circulated on January 29, 2007 to the Rules Review Subcompuittee, and
discussed in detail at a meeting of the subcommittee on February é], 2007. The proposed
rules and report were revised fo reflect matters discussed at the meeting. Updated drafts
were circulated on June 1, 2007, di'scussed at the subcommittee’s meeting on July 3,
2007, further revised to incofporate suggested changes and additions, and recirculated, as

 revised, to the subcommittee on July 24 and October 11, 2007.

3. Structure of the Present DC Bar IOLTA Program

In 1985, the District of Columbia Court of Appeals adopted rules launching the
District of Columbia IGLTA Program, including primarily Appendix B to Rule X of the

Rules Governing the DC Bar which established the program; Rule 1.15 of the RPC,
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entitled “Safekeeping Property,” which specifies how lawyers are to handle ch'ént funds
and identifies those funds thzit. may be placed in IOLI’A accounts; and Rule 1.19 of the
RPC, “Trust Account.Overdraﬁ Notification,” which outlines the circumstances in which
lawyers must set up client frust 'accounts and the requirements financial institations must
meét in order to be approved by thé BPR as depoéitories for such accounts. Together,
these three rules establish the framework within which the DC IOLTA Program is cur-
rently operating. Bar Counsel Shipp proposed that Appendix B be moved in;o the
RPC to improve lawyers’ access to and understandin_g of the IOLTA rules. The Rulés
Revision Subcommitiee adopted this suggestion and Appendix B, as revised, is now pro-
posed as a new Rufe 1.20 of the rpCS |

The BPR is currently responsible for approving financial institutions as IOLTA
depositories once they have complied with Rule' 1.19(b) which requires that they file an
undertaking promptly to report to Bar Counsel each instance of an overdraft of an [OLTA
account and agree to respond to subpoenas fro;rl Bar Counsel for account records.
Financial institutions need not make commitments with respect to the rates to be paid on
iOLTA éccounts or the fees to be charged to such accounts. The Office of Bar Counsel
hqs authority to investigate and take appropriate disciplinary ‘;zotion against lawyers who
fail to comply with thc; requirements of the IOLTA rules.

The DC Bar Foundation administers the [OLTA program and works with finan-
cial institutions and lawyers to assist them in understanding and cornpljn‘n g with the .

IOLTA rules. Lawvers coming into possession of client funds required to be placed in

5 The Bar Cotmsel proposed three alternatives for irproving lawyers” access to and understanding of
. Appendix B: {a) moving Appendix B into current Rule 1,15, at the end; (b) moving Appendix B into
anew Rule 1.20; or (c) always printing Appendix B at the end of the RPC, a practice that is not cur-
rently followed, We propose renaming Appendix B as Rule 1.20, as that option seems to be the miost
efficient and effective manner of incorporating the core IOLTA rules into the RPC.



interest—beém’ng IOLTA accounts must do so unless they file a notice with the District of
Columbia Court of Appeals opting out of the IOLTA program. In that event, they may
deposit funds that would otherwise be required to be placed in an IOLTA account in an
appropriately designated separate account whiclh is not covered by the IOLTA rules.
Earnings on IOLTA accounts are required to be remitied to the Bar Foundation for use
primarjly in funding D.C. legal services providers, after deduction of IOLTA program
_administration expenses. '

General information and education about the IOLTA program is currently pro-
vided by.the Office of Bar Counsel as part of a iraining course for }awyeré on the han-
dﬁng of cliéﬂt funds. In a.dc'iition, the DC Bar’s Practice Management Advisory Setvice,
staffed by K;:ely Parr, provides one-on-one advice to lawyers and law firms with ques-
tions about handling TOLTA-eligible funds.

4. Proposed Revisions to Reflect Guidance
Provided by Brown v. Legal Foundation

Brown v. Legal Foundation of Washington upheld the constitutionality of
Washington State’s IOLTA pfogmm in a five-to-four decision by Justice Stevgns.‘S The |
Court held that even assuming that a law requiring transfer of interest on clieﬁ-t ﬁnds in
IOLTA accounts to a different owner - e.g., a state IOLTA program ~ amounted o a
taking under the Fifth Amendment, the taking was for a valid public use and thev amount
of just compensation due was vzero. 7 Since that decision, JOLTA programs around the

country have updated their governing rules to respond to guidance reflected in the

8 538 U.S.216 (2003).

7 Justice Scalia, joinzd by Chief Yustice Rehnguist and Justices Keanedy and Thowmas, dissented on the grounds
that a different test should apply to determining whether just compensation was due. Id. 2t 241. Justice-Kennedy
authored & scparate disseat raising First Ameadment concerns. Id. 2t 233



Court’s decision, and to clarify the constitutional soope of the programs. It is appropriate
for the District of Columbia to follow this course.

a.  Eligible Client Funds

Under Brown, only client funds that cannot earn any net income (income in
excess of costs) for the client are permitted to be held in [OLTA accounts. Typically, cli-
ent funds that are nominal in amownt or are to be held for a short period of time are
unlikely to earn net mcome if placed in a separate account. Appendix B cuffenﬂy allows
funds “nominél in amount or o be held for a short period of time” to be placed in an
IOL’i‘A account, but makes no reference to the standard referred to by the Supreme Coutt
in Brov.wz — funds that canmot earn any net income. We recommend revising the rales to
incorporate this benchmark set out in Brown and to provide express gnidance o ia@ers
as to how to identify which of their client funds meet this benchmark.” The following

proposed tevised rules are drawn to accomplish these purposes:

Appendix B/Rule 1.20, subsection (a)(6) ~ defines “eligible
funds”; |

Appendix B/Rule 1.20, section (c) ~ places decisions about
eligibility of funds for IOLTA in the good faith judgment -
of lawyers and law firms and clarifies that lawyers and law
firms will niot be charged with breaching ethical duty/rules
for having excrcised good faith judgment whether client
funds are eligible for IOLTA,;

Appendix B/Rule 1.20, section (d) — outlines general fac-
tors to be used by lawyers and law firms in determining
whether funds can earn income in excess of costs and so be
eligible for IOLTA; '

Appendix B/Rule 1.20, section (&) — requires periodic
review by attorneys and law firms of IOLTA accounts
to ensure that factors determining eligibility have not
changed; and



_Rule 1.15, section (¢} and Comment [3] — requires lawyers
and law firms to place JOLTA-eligible funds in [OLTA

accounts.

b.  Refund of Interest

E line with most programs following Brown, Bark Guidelines issued by the DC
Bar Foundation currently provide for refund of earnings on IOLTA accounts remitted to
the Bar Foundation as a result of a mistake or ovérpayment.® Most jurisdictiqns address
this issue in program gnidclihes rather than by rule or statute,. We propose continuing to
follow this coﬁrse and, accordingly, no change is recommendad to the IOLTA rules on
this point.

5. Proposed Revisions to Enhance FOLTA
Revenues and Promote Program Efﬁcienciw

a,  Moving from an “opt-out” o a comprehensive program

In 1985, the District of Columbia became one of the first jurisdictions to start an
IOLTA program. Most programs, like DC, were sét up then as “6pt~out” programs. In-
the ensuing 22 years, JOLTA programs have been established in every State. Most
- IOLTA programs, at last count 36 out of 52, are now comprehensive prégrams, including
the Washington State IOLTA program reviewed in Brown. States with comprehensive
IOLTA -programs require all lawyers admitted to practice in their state to place into
IOLTA accounts all IOLTA-cligible funds. Nine states started out with comprehensive
IOLTA programs; and at least 27 states have converted to comprehensive IOLTA pro-

grams. Inchided in this latter group aré Alabama, Indiana, Maine, Mississippi, Missour,

This means that if funds in an IOLTA account actually eamn net income, those earnings can be
restored to the client,



North Céroiina, Oklahoma, South Carolina, and Utah that converted in thé last three
years.”

There are two principal reasons for converting to a comprehgnsive IOLTA pro-
| gram: (i) enhancement of IOLTAI revenue, and (ii) facilitation of administration of the
IOLTA program and enforcement of the obligations of attorneys and participating finan-
cial institutions. Our expert advisors teii us that converting to a comprehensive IOLTA
program has px;oduced measurable revenue benefits. For example, in the six months
before converting to comprehensive IOLTA participation, South Carolina averaged
.approximately $177,000 per month in IOLTA revenue. In the eight months folléwing its
March 2005 conversion, monthly FOLTA revenues averaged approximately $325,000 —
an increase of over 83%. lndiana’$ monthly IOLTA income increased by. roughly 93%
following the State’s July 2065 conversion to a comprehensive [OLTA program, and
Utah’s monthly IOLTA income increased by 30%. Oklahoma, which converted in July
2004, tripled its annual IOLTA revenue.® |

The precise impact of conversion to a comprehensive program will depend on
three factors: the nuréber of DC lawyers who c_urrently hold IOLTA-eligible client funds

but have opted out of, or unilaterally failed to participate in, the DC IOLTA Program;

®  Conversion to comprehensive prograrms in Alabatna, Maine, Missouri and North Carolina becomes
effective January 1, 2008.

W Indiana, Mississippi, South Carolina and Utah adopied rules requiring financial institutions to pay
“‘comparable rates” on IOLTA accounts at the same time as they converted to comprehensive pro-
grams. Oklahoma did not. Utah, however, had not yet implemented the rate comparability provisions
of its IOLTA rule, largely due to staffing constraints. The program director in South Carolina has
advised us that the revenue increase following conversion was duc to the increase in number of law-
yers opening IOLTA accounts and to increases in the balances of existing IOLT A accounts as lawyers
placed all, rather than only a portion of, eligible fuuds in IOLTA accounts. Indiana estimates that
roughly 20% of its revenue gain was due to increased participation: in the JOLTA program, with the
remaining 80% resulting from rate increases on FOLTA balances. Mississippi moved to & compre-
hensive program and comparable rates effective January 1, 2007. Data reflecting the effect of these

. changes are not yet available. '
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the amount of client ﬁmds eligible for depoéit in DC IOLTA accounts, but not currenily
held in such accounts; and the interest rate provided by the financial institutions holding
such accounts. We have been unable to identify the number of lawyers currently not
participating in the DC IOLTA program, in part beo;xuse the District of Columbia Court
of Appeals has no solid mechani:sm for tracking which lawyers have “opted out™ In
some measure fhat is because opt-outs must be completed by an individual lgwyer, while
IOLTA accounts can be opened and held by faw firms. In addition, there have been mis-
wmmﬂcaﬁons between lawyers and financial institution staff about when IOLTA
accounts are required and what vehicle qualifies as an IOLTA accouat.

We also do not kniow whether all lawyers currently participating in the District’s
IOLTA program place all IOLTA:eIigible. funds in DC IOLTA accounts. According to
our expert advisors, anecdotal information from some of the recently-converted programs
suggests that prior to conversion, many lawyers were placing some, but not all, [OLTA-
eligible funds in IOLTA accounts. The shift to a comprehensive IOLTA program
increased the fotal amount of funds heid in IOLTA accouhts, thus increaéing IOLTA
revenues. Also, conversions have been accompam'éd by outreach and training of both
attorneys and financial institutions, which no doubt further enhanced compliance.

We have been advised that _jurisdiétions that have converted to 2 oomprehensi;Je
rule have experienced liitle opposition to this change. [n the case of recent conversions, -
this may be due to the fact that the change eﬁjoyed strong and- visible support of judicial
and bar leaders. It is the sense of those involved that this strong support facilitated the

COnVersion process.
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The draft revised rules require every lawyer admitted to practice in D.C. periodi-
cally to certify, personally or through the law firm with which the lawyer is associated, in
a form and manner approved by the DC Bar, that all eligible funds are held 'in an IOLTA
account. Certification is a reasonable and necessary mechanism to assure that lawyers,
law firms, and financial instimtic.ms understand and are complying with the IOLTA
rules. We anticipate that responsibility for certification and the administrative expenses
associated therewith will be shared by the Bar Foundation and the Bar and that details
of reaching out to attorneys about the rule changes and phasing in, implementing, and
funding the certification process will be worked out mutually by the two organizations
and embodied in 2 memorandum of understanding.!! We do not envisior; that failure ot
refusal to comply with the rule requiring periodic certiﬁcah:on. w;mId subject the Bar
member to administrative suspehsion. Rather, as at present, noncompliance with any
of the IOLTA rules would be addressed by the Office of Bar Couﬁsel pursuant to the
normal disciplinary process.

Proposed changes converting the District’s IOLTA program from “opt-out” to
Feomprehensive” are:

Appendix B/Rule 1.20, section (b) - changes IOLTA par-
ticipation from opt-out to comprehensive;

Appendix B/Rule 1.20, section (j) — requires DC Bar mem-
bers, personally or through their law firms, to certify, peri-
odically, in a form and manner approved by the DC Bar,
how they are holding [OLTA-eligible funds; and

W According to dara reported by 49 IOLTA programs for 2006, 42 required attomneys to report their
JOLTA compliance staius on a regular basis, often with their annual payment of bar dues or registra-
tion statement. See “TOLTA Compliance Reporting Information 2006” attached as Aftachment No. 1.
For example, Maryland, New Jersey, Oklaboma, and Texas require attorneys to report IOLTA infor-
mation annually. Each jurisdiction takes a stightly different approach to reporting, but the end results
are comparable: the IOLTA program has a record of attormey compliance with the State’s IOLTA
rules, and can determine the need for firther outreach and education to secure beiter compliance.
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Rule 1.15, section () and Comment [3] ~ requires lawyers
who hold IOLTA-eligible funds to place them in an JOLTA
account.

b.  Rate comparability

In recent years, banks in D.C. have paid low interest rates on [OLTA accounts,
| sometimes as low as one-tenth of one percent. As of May 2007, with the Federal Funds
rate at 5.25%, IOLTA rates in D.C. averaged 1.6%, and ranged from a low of 0.15%
to a high 0f 4.25%. Putting to one side advances at five banks brought about by the
Foundation’s bC-IOLTA Prefetred Bank Initiative, through which the Foundation nego- -
tiates with individual banks to provide higher rates on IOLTA accounts, most of the DC
IOLTA accounts were held at banks paying rates of 0.987% or lower.'* Plainly, a move
to rate co_mparability will materially enhance earnings on IOLTA accounts.
The proposed revised rules incorporate the concei)t of rate comparability for
IOLTA accounts. To be approved by the BPR as a depository for IOLTA funds, finan-
cial institutions will have to file with the BPR an undertaking agteeing to pay on their
[OLTA acpounts inferest or dividend rates, and charge fees, that are comparable to the
| rates they péy— and fees charged on similarly situated non-IOLTA" accounts.
The shift to rate comparabiﬁty in D.C. will be implemented by several rules
changes, including: setting of guidelines for determining what are cormparable ‘rates;
) | allowing funds in IQLTA accounts to be invested overnight in repurchase agreements aﬁd

money-market funds, vehicles available to non-IOLTA depositors that offer opportunities

¥ Asaresult of the Foundation’s DC-IOLTA Preferred Bank Initiative, several banks have increased
their rates. As of August 2007, two IOLTA Preferred Banks paid a flat rate of 4% and orie a flat rate
01 4.25%, bu these three had very few IOLTA accounts. Citibank, the fourth Preferred Bank, paid
rafes up to 4%, tiered to the size of the accoumt, and had the largest mumber of accounts and the
highest IOLTA deposits of any bank in the District of Columbia, SunTrust, the most recent bank to
join the ranks of Preferred Banks, paid tiered rates up 1o 75% of the Federa! Funds rate, and had the
fifth largest number of IOLTA accounts.
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for earnings greater than those customarily p'rod-uced by the interest-only accounts in
which most IOLTA funds are now placed; and spelling out protections to secure the
safety of the IOLTA funds where so invested.

1. Setﬁné a comparable rate

. Nothing in the cutrent DC IOLTA Rules establishes minimum interest rates for
IOLTA accounts and, as noted, these rates in D.C. have lagged well-behind the Federal
Funds rate. The process of negotiating with individual banks to secure higher rates,
engaged in bi/ the Bar Foundation for almost two years, has proven to be a time-con-
suming -and less than satisfactory option. Negotiations take many months and ground
gained can be easily lost when there is a change in personnel or a realignment of respon-
sibilities at a financial institution that.rf_:quires the educaiion and negotiation process -
to sfa_rt anew.”” Some banks have not responded to communications from the Bar
Foundation inviting discussion of the Preferred Bank" Initiative. |

Under the revised rules, financial institutions’ participation in the IOLTA pro- -
gram would continue to be voluntary. However, if a financial institation wish&; to be -
approved as a depository for IOLTA accounts, it will be required tc; file with the BPR an
undertaking both to pay inter;ast and dividend rates on those accounts' comparable to the

rates their non-IOLTA customers receive for comparably sized non-IOLTA accounts

3 Byway of example, the Bar Foundation worked for nine months to secure a meeting with one
financial institution that was paying between 0.16% 10 1.6% on total JOLTA holdings of roughly
$13 million, generating monthly IOLTA income of roughly $16,000. In contrast, the October 2006
balance of $14 million at a DC Preferred Bank generated monthly income of $48,000. As another
example, one of the Foundation’s JOLTA Prefetred Banks realigned responsibility for JOLTA
accounts o a regional manager, resulting in a decrease in the IOLTA rate and the loss of Preferred
Bank status for that institution.
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and fo assess only customary, reasonable fees and charges against such earnings.”* The
revised rules provide that a financial institution may falfill its undertaking either by
(a) setting rafes that can be verified as comparable to those paid on non-IOLTA accounts,
or (b) offering the “benchmark™ rate set periodically by the Foundation pursuant to the
IOLTA rules. |

As noted at the outset of this memorandum, amendment of the IOLTA tﬁles to
make rate comparability a condition to approval by the BPR of financial institutions as
depositories for IOLTA funds sﬁould enhance significantly the funding for legal services
for the disadvantaged. Thé Courts pf the District of Columbia have recognized the ﬁro—
vision and ﬁmding of such services as a major obligation of all members of the bar.
- Channeling attorneys' IOLTA funds into institutions offering comparable rates will hdp
fund legal services for the disadvantaged.

Recommended changes are:

Appendix B/Rule 1.20, subsection (f)(1)(A) — identifies
“comparable rates”;

Appendix B/Rule 1 ?O subsection (f)(1)(B) - provides for
setting of a “benchmark” rate; and

Appendix B/Rule 1,20, subsections (£)(1)(A)(ii) and (2) -
allow banks to pay higher rates on JOLTA. _

ii. Approval and monitoring of financial institutions

as depositories for IQLTA-eligible funds
Under current rules, the B.PR maihtains_a»list of approved depositories for [OLTA

funds. To be approved, financial institutions must file with the BPR an undertaking to

report overdrafts on IOLTA accounts to the Office of Bar Counsel and to respond to sub-

¥ The undertaldng proposed in the revised rales also makes explicit the financial institvtions® agreement
to provide standard reports to the Bar Foundation about the IOLTA accounts they hold. Such reports
are to be provided under the existing rules, but compliance has besn spotty.
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poenas from the Office of Bar Counsel for account records. See Rule 1.19(c). Proposed
revisions add another requirement to approval by the BPR: the financial insfitution must
file with the BPR an undertaking to pay comparable rates on IOLTA accounts as defined
by the IOLTA rules, to assess only cust'oﬁmry and reasonable fees on such accounts, and
to report fo th; Bar Foundation data respecting their IOLTA accounts from which -th<:
comparability of rates and fees can Ee monitored. For programmatic and sjtafﬁng rea--
sons, we propose that the Bar Foundation perform the responsibility of (a) monitoring:
whether ﬁnaﬁéial institutions are fulfilling their undertakings to pay comparable rates and
~ (b) reporting any findings of noncompliance to the BPR, Bar Foundation staff alre-édy
work with the financial institutions on their [OLTA programs, and this task follows natd-
rally from this relationship. We contemplate that the Bar -Fo'undatior; will publish, and
keep updated, in the Bank Guidelines, the procedures to be followed in deteﬁnining com-
parability of rates for those institutions which do not choose the “benchmark” option,
Relevant changes are:

Rule 1.19, gection (c) - provides that to be approved by the

BPR as a depository for IOLTA funds, financial institu-

tions must file an undertaking to fulfill the requirements of

Appendix B/Rule 1.20 (f) and (g) for payment of compara-

ble rates, assessment of reasonable fees, and reporting data
" respecting IOLTA accounts to the Bar Foundation. -

Appendix B/Rule 1.20, section () states that the Founda-. -
tion shall monitor fulfillment by financial institutions
appraved as JOLTA depositories of their undertaking to
pay comparable rates, assess reasonable fees, and provide
periodic reports, and shall transmit to the BPR findings of
noncompliance. ‘
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iii. Expanding the kinds of accounts authorized
to teceive and hold IOLTA Funds

Under existing rules, IOLTA funds must be held in interest-bearing “trusi" or
“escrow” accounté subject to withdrawal upon request and without delay. Such accounts
must be at federally-insured depository institutions. See Appendix B, Sections (a), (b).
Those institutions must be appmved by the BPR in order to hold client trust funds. While
the rules do not otherwise limit the kind of investments in which the balances in such
IOLTA accounts can be placed, as a matter of practice [OLTA funds have been held in
interest-bearing checking accounts without investment in avéilaﬁle vehicles that offer
higher retums.

The proposed changes allow IOLTA funds to be deposited in checﬁng accounts
with a “sweep” feature allowing investment in daily overnight financial institution repur-
chase agreements and open-end money-market funds. These mvestment product§ are
available to non-TOLTA customers and produce higher rates of rétum than do ordinary
intérest—bearing checking accounts.

The proposed rules, patterned after rules adopted in other jurisdictions, are drawn
to minimize the risk to IOLTA funds while they are invested in such products. As set
forth in Rule 1.20(a)(4), thé repurchase égrecments must be fully céllataralizéd by US.
Government Securities and may be established oniy with an eligible instifution that is
“well-capitalized” or “adequateiycapita-lized” as those terms are defined by federal stat-
utes and regulations. To be eligible for [OLTA funds, open-end money-markct funds |
raust be invested solely in U.S. Government Securities, must hold themselves out as a
“money-market fund” as that term s defined by federal statutes and regulations, and, at

the time of the investment, must have total assets of at least $250 million.
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Account security comes both from the level of coﬂateralization required as well
as from the investment limitations imposed on funds in IOLTA accounts — naxely, that
investments must be backed by US Government Securities. Iurisdictions that have
studied and implemented changes allowing banks and other depositories for JOLTA
funds to offer checking accounts with a sweep feature have found the legal and bank-
ing communities to be largely receptive to the changes we are proposing. Florida and
Massachusetts, for example, worked closely with their reséective state banke.rs associa-

_ tions in ﬁnah;zing and implementing the change to rate comparability. We hope that a
similar approach can be followed in D.C.

The revised rules retain unchanged the definition of “financial institutions”
eligible as depositories for IOLTA funds. Compare revised Rule 1.19(h) with existing
Rule 1.19(g). Under this provision, the mstituti'ons authorized as depositories for [IOLTA
accounts are banks, savings and loan associations, credit unions, savings banks and other
businesses that accept for deposit funds held in trust by lawyers or faw firms whose
accounts are insured by an-agency or instrumentality of the United Statcs.' See proposed
sections: |

Appendix B/Rule 1.20, subsections (a)(4) and (5) ~ define
authorized accounts and specify required protections for
IOLTA funds;

Appendix B/Rule 1.20, subsection (£)(1){A)({} - authorizes
overnight investment of balances in IOLTA accounts in -
daily (overnight) financial institution repurchase agree-
ments or open-end money-market funds;.

Rule 1.19(h) and Appendix B/Rule 1.20, subsection (a)(2)

— define financial institutions eligible as depositories for
IOLTA accounts.



iv.  Rate comparability programs in other Siates

Sixteen States have adopted the rate comparability elements proposed in the
proposed revised rules — namely, requiring lawyers to place [OLTA funds in financial
institutions that provide comparable rates; allowing IOLTA funds to be invested in
checking accounts with a §\vcep feature allowing daily overnight investment of balances
in financial institution repurchase agreements and money-market funds; and de-linking
}OL,TA rates from particular products such as consumer checking accounts. Eight such
programs tobk cffect recently (Connecﬁcﬁt on September I, 2006; Massachusett§ and
Mississippi on January 1, 2007; Arkansas on February I, 2007; Texas on March 1, 2607 ;

| 1llinois and Minnesota on Fune 1 a'nd:J uly 1, 2007, respectively; an;d New Yoﬁc on
August 15, 2007). Two other programs, Maine and Missouri, become effective on
January 1, 2008. The Governor of California has signed legislation calling for compara-
ble rates which is to become effective in 2008, Five other programs (Alabama, Florida,
Michigan, New Jersey, and Ohio) implemented rate comparability earlier.'” New J ersey
ixﬂplemented its rate comparability program in 2004. Its experience is relevant: IOLTA
revenige more than doubled (from $15.4 million in 2004 to $32.2 million in 2005), and
interest rates have risen from an éveragc of 0.6% to an average of over 2%. In addition to
these 16 States, four other States have incorporated some, but not all, of the three core

rate comparability elements-into their IOLTA programs.'®

**  In addition, other States have made significant progress towards implementing comparability.
Louisians has filed rules with their courts to implement comparability. The Maryland Bar has
presenied revised rules 1o implement requireménts for full comparability of rates on IOLTA

. accoutts to the State Court of Appeals which has scheduled a hearing for December 3, 2007.

¥ These four states are Indiana, Pennsylvania, South Carolina, and Utah.
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¢. . Specifying allowable fees financial institutions may charge

Many IOLTA programs have clarified what service charges and fees can be
charged against interest and dividends earned on IOLTA accounts, and what charges
and fees must be paid by the attorney or law firm holding the account. The current DC
IOLTA Rules do not do so. The proposed changes both provide such clarification and
ensure that IOLTA accounts will be on even footing with similar, non-fOLTA accounts
as far as fee charges are concerned. Recommended changes are: |

Appendix B/Rule 1.20, subsection (a)(1) — defines “allow-
able reasonable fees”;

Appendix B/Rule 1.20, subsection (f)(3) ~ requires fees and
charges to be set in line with customary practice for non-

93,17

IOLTA accounts, and eliminates “negative netting”;
Rule 1.19, section (¢): provides that to be approved as
an [OLTA depository financial institutions must under-

take to comply with the reasonable fee requirements of
Appendix B/Rule 1.20, subsection (£(3).

6. ‘Response to Questions Posed by the
District of Columbia Bar and Bar Counsel

Following receipt and reﬁew of the proposed IOLTA rules revisions and support-
ing materials- circulated June 1, 2007, DC Bar representativqs and Bar Counsel asked the
IOLTA Rules Review Subcommitiee fo consider and address several -quesﬁorxg. We
summarize here both the questions and our responses.

(a) Isthere an affirmative tegal basis for the Court/DC Bar to prohibit

a lawyer from having an IOLTA account at a bank which does not
offer [OLTA accounts at comparable rates? It would be helpful

“Negative netting"” refers to the practice of assessing a flat per-account fea {e.g., a monthly fee of $10) on each
IOLTA account held at a particular bunk, 2nd deducting the total of such fess from the total interest earned on all
such IOLTA accounts. As aresult, even if & single FOLTA account only cams $2 in intecest, the bank recoups its
service foe by deducting it from interest earned on that account and alf other IOLTA accounts. One bank with
DG IOLTA accounts carvently follows this practice, and deducts over $1,000 per month in total fees. This bank
does not aggregate the IOLTA accounts for any other purpose. .
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not only to know that there have been no challenges raised in other
jurisdictions, but also to have affirmative support for the proposi-
tion that the Court has the authority to mandate comparable rates
as part of an [OLTA program.

Our expert advisors tell us that the authority to issue rules mandating [OLTA
resides in the well-recognized jurisdiction of state supreme courts over the practice of faw
and the regulation of lawyers.”® All but five jurisdictions mandate- IOLTA programs
through rules of their highest courts. This authority, according to the ABA Commission
on YOLTA, has not been challenged in any legal proceeding. Our IOLTA advisors tell us
that many courts have adopted rules prohibiting lawyers from establishing and maintain-
ing any general trust accounts in banks that have not agreed to advise lawyer fegulation
authorities of trust account ox?erdraﬁs. -These overdraft notification requirements, which
have existed for many years in more than 40 States, are an example of courts requiring
lawyers to use only those banks that comply with that rule. As with the IOLTA rules, -
such requirements are voluntary: If financial institutions do not wish to give such notifi-
cations, they are under no obligation to offer such accounts to lawyers.

(b) How great are the odds that banks currently participating in
' IOLTA will decide to pull out if a comparability rule is adopted
because the cost of offering IOLTA accounts will become unac-
cepiable?

Our IOLTA experts advise that to date no baok has pulled out of IOLTA to avoid

paying comparable rates. They say that the odds are low that financial institutions would

do so. Even with comparable rates, which, of course, are paid on similarly situated pri-

vate accounts, IOLTA accounts are profitable. This is so because, when approved, the

¥ SeeBrownv. Legal Foundation of Wash., 538 U.S. at 220 (“{I}u Washingtou, as in most other States,
the IOLTA program was established by the State Supreme Court pursuant to its authority to regulate
the practice of law.”). This authority of the court was cited by the district court in Rozk v. King,
Civ. No. 03-1109-RMV, 2005 WL 4436163 (D.D.C. 2005), as the foundation for issuance of a new
Superior Court ruke establishing panels of counsel for appointment in family court cases.
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revised rules will only require financial institutions to make available to IOLTA accounts
investment products they have previously decided to offer to non-JOLTA customers, pre-
sumably beca@se those products make money for the institutions. By refusing to offer
comparéble rates, financial institutions would also risk losing the earnings they enjoy on
léwyers’ and law firms’ operating accounts which, almost uniformly, are located at the
same institution as the IOLTA accounts. |

- Most of DC’s IOLTA accounts are held by banks that operate nationally or
regionally, ar;d that already offer IOLTA accounts in jurisdictions with comparability

ﬂ!les 19

(¢}  Annual certification on or with the DC Bar’s dues statement proba-
bly is problematic. The dues statement is already complicated.
Obviously, a stand-alone letter is an option. What are other viable
options? Can the goals of cerfification be accomplished by some
other means? -

. A number of States incorporate IOLTA participation certification into their annual
attorney registration process. Some require such certification with their dues form; others
request, but do not require it; and others have a separate form available either in hard
copy or electronically. TOLTA certification, according to information from other [OLTA
programs, is an Mpo&nt part of an effective [OLTA program. Several Jurisdictions are
moving to on-line [OLTA certification. Database software and sample IOLTA certifica-
tion langnage are available thrc')ugh the ABA IOLTA Clearinghouse and our contacts

with other IOLTA programs. The Foundation will work with the DC Bar to identify and

¥ DC has a large legal community but  small banking community. Onfy 28 banks cuirently participate
in DC's IOLTA program, 2nd only 20 of these banks reported holding any IOLTA accounts as-of
Junie 1, 2007. This is in contrast to-other jurisdictions in which comparably sized legal communities
have 106 or more banks from which to choose.
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develop uéeful, practical models for certification and the administrative expenses associ-
ated therewith.

()  How will compliance be monitored and by whom? For example,
what happens when lawyers fail to certify? If suspension is the
consequence, is the suspension a disciplinary one?

The “IOLTA Compliance Reporting Information 2006,” attached as Attachment
No. 1, reports for 48 States and the District of Columbia whether penalties exist for not
certifying pﬁrticipation in IOLTA and, if so, what those penalties are. Jane Curran,
Executive Diréctor of the Florida Be.zr Foundation and its IOTA program, advises that in
Florida and tﬁe other States with comprehensive IOLTA programs, except ’I;cxas, there is
_no specific discipline providea for failure to put ICLTA éligible funds into an IOLTA
account. Rather, the disciplinary process is the same as it is for failure to comply with
any rule governing lawyers. The Bar Foundation will continue to work with the DC Bar
and the Office of Bar Counsel to identify sound and reasonable compliance practices and
procedures. As noted, supra, p. 12, administrative sus;»énﬁon for failure to certify.com-
pliance with the IOLTA rules is not envisioned. Failure to certify would be subject to the
regular disciplinary process. | |
(e) Have there been any legal challenges to IOLTA rate comparability
rules based on a claim that limiting IOLTA accounts to financial
institutions that pay comparable rates tortuously interferes with
contractual relationships between those institutions and their client
law firms _and attorneys?
According to the ABA staff of the Commission on IOLTA, there have been no
such challenges or arguments raised in any of the jurisdictions that have adopted com-
parability rules, |

{f) In the event a forged check is drawn on an IOLTA account and
honored, would the account enjoy the same level of protection



from such a loss under the revised rules that it enjoys under the
current rules? Assuming that under the current rules, FDIC insur-
ance or bonding insurance would make the IOLTA account whole
for any such loss, would there be a isk under the revised rules that
some or all of the loss would have to be made up by the Client
Security Fund?

Having reviewed this guestion with our IOLTA expert advisots, we believe that
any risk that aJoss due te a forged check would have o be made up by the Client
Security Fund would be no greater under the revised IOLTA rules than it is today under
the current IOLTA rules. As noted earlier in this report, the subcomndittee proposes no
change in the institutions eligible as depositories for IOLTA accounts. Today such
institutions have bonding insurance that covers loss due to forged checks. These instifu-
tions purchase such insurance because it is no longer economic for them to check the
signature on each check against the signatuce cards account holders have filled out that
are on file with the institution. Rather than dishonoring forged cheéks because the
signaturés do not miatch, the institutions generally honor such checks and rely on their

' bondi.ng insurance to cover the losses. The revised rules do not change _either the
institutions or their customary practices in protecting against losses to account holders
_ due to forged checks. | |

7. Conclusion

Based on the foregoing, the IOLTA Rules Review Subcommittee (DC Bar repre-
sentatives abstaining) request that the attached pfoposed revisions to the Rules Governing
the DC IOLTA Program be approved by the Board of Directors of the Foundation and

transmitted, along with this report, to the D.C. Bar with a request that the Board of



-Goverpors ﬁe_tition the Court of Appeals for the District of Columbia to adopt the revised

rules.

Attachments

I
W

Respecttullv subrmtted

IOLTA Rul.a}s Rewew Subcommittee
Lawrence Bloom

Carrie Fletcher

Katherine L. Gametft

Andrew H. Marks

Wallace E. Shipp, Jr.

Stephen J. Pollak, Chair
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REVISED RULES



November 2, 2007

Proposed Revised Rule 1.15 Safekeeping Property

{2) A lawyer or law firm shall hold propexty of clients or third persons that is in the
jawyer’s or law firm’s possession in conniection with a representation separate from the
lawyer’s or law firm’s own property. Funds shall be kept in 4 separate account
maintained in a financial institution as defined in Rule 1.19(h). Other property shall be
identified as such and appropriately safeguarded; provided, however, that funds need not
be held in an account in a financial institution if such funds (1) are permitted to be held
elsewhere or in a different mannet by law or court order, or (2) are held by a lawyer or
law firm under an escrow or similar agreement in connection with a commercial
transaction. Complete records of such account funds and other property shall be kept by
the lawyer or law firm and shall be preserved for a period of five years afier termination
of the representation. ' :

(b) Upon receiving funds or other property in which a client or third person has an
interest, a lawyer shall promptly notify the client or third person. Except as stated in this
rule or otherwise permitted by law or by agreement with the client, a lawyer shall
promptly deliver to the client or third petson any funds or other property that the client or
third person is entitled to receive and, upon request by the client or third person, shall
promptly render a full accounting regarding such property, subject to Rule 1.6.

{c) When in the course of representation a lawyer oz law firm is in possession of property
in which interests are claimed by the lawyer or law firm and another person, or by two or
mote persons to each of whom the lawyer ot law firm may have an obligation, the
property shall be kept separate by the lawyer or law firm until there is an accounting and
severance of interests in the property. Ifa dispute arises concerning the respective
interests among persons claiming an interest in such property, the undisputed portion

shall be distributed and the portion in dispute shall be kept separate by the lawyer or law
firm until the dispute is resolved. Any funds in dispute shall be deposited in a separate
account meeting the requirements of paragraph (a).

(d) Advances of uneamed fees and unincurred costs shall be treated as property of the
client pursuant to paragraph (a) until earned or incurved unless the client gives informed
. consent to a different arrangement. Regardless of whether such consent is provided,
Rule 1.16(d) applies to require the return to the client of any unearned portion of
advanced legal fees and unincurred costs at the termination of the lawyer’s services in
accordance with Rule 1.16(d). '

{e) A lawyer or law firm that holds funds for a client or third party that are nominal in
amount or to be held for a short period of time and that cannot carn income for the client
or third party in excess of the costs incurred to secure such income shall place those funds
in ane or more interest- or dividend-bearing accounts for the benefit of the charitable



purposes of an “Interest on Eawyers Trust Account (IOLTA)” program. The [OLTA
program reles are set forth in Rule 1.20.

() Nothing in this rule shall prohibit a lawyer or law firm from placing a smal} amount of
the lawyer’s or law firm’s funds into a trust account for the purposes of defraying
financial institution charges or to obtain a waiver of service charges or fees that may be

made against that account.
COMMENT

[1] A lawyer should hold property of others with the care required of a professional
fiduciary. Securities should be kept in a safe deposit box, except when some other form
of safekeeping is watranted by special circumstances. All property that is the property of
clients or third persons should be kept separate from the lawyer’s business and personal
property and, if monies, in one or more trust accounts maintained with financial
institutions meeting the requirements of paragraph (a). Separate frust accounts may be
warranted when administering estate monies or acting in similar fiduciary capacities.
This rule, among other things, sets forth the longstanding prohibitiens of the
misappropriation of entrusted funds and the commingling of entrusted fimds with the
lawyer’s property. This rule also requires that a lawyer safeguard “other property” of
clients, which may include client files. For guidance concerning the disposition of closed
client files, see D.C. Bar Legal Ethics Committee Opinion No. 283.

{2] Paragraph (d) of Rule 1.15 permits advances against uneamed fees and unincurred
costs to be treated as either the property of the client or the property of the lawyer, but
absent informed consent by the client to a different arrangement, the rule’s default
position is that such advances be treated as the property of the client, subject to the
restrictions provided in paragraph (2). In any case, at the termination of an engagement,
advanices against fees that have not been incurred must be returned to the client as
provided in Rale 1.16(d). For the definition of “nformed consent,” see Rule 1.0(e). .

{3] The District of Columbia Court of Appeals has promulgated specific rules requiring
lawyers and law firms to place clients’ funds that are nominal in amount or that ara to be
held for a short period of time and cannot edrn income for the client or third party in
excess of the costs incurred to secure such income into interest- or dividend-bearing
accounts for the benefit of the charitable purposes of an “Interest on Lawyers Trust
Account (IOLTA)" program. :

[4] Lawyers often receive funds from third parties from which the lawyer’s fee will be
paid. The lawyer is not required to remit to the client funds that the lawver reasonably .
believes represent fees owed. However, a lawyer may not hold funds to coerce 2 client
into accepting the lawyer’s contention. The disputed portion of the funds should be kept
in trust and the lawyer should suggest means for prompt resolution of the dispute, such as
arbitration. The undisputed portion of the funds should be promptly distributed.



[5] Third parties, such as a client’s creditors, may have just claims against funds or other
property in a lawyer’s custody. A lawyer may have a duty under applicable law to
protect such third-party claims against wrongful interference by the client, and
accordingly may refuse to surrender the property to the client. However, a lawyer should
not unilaterally assume to arbifrate a dispute between the client and the third party. See
D.C. Bar Legal Ethics Comumittee Opinion 293.

[6] The obligations of a lawyer under this rule are independent of those arising from
activity other than rendering legat services. For example, a lawyer who serves as an
escrow agent is governed by the applicable law relating to fiduciaries even though the
lawyer does not render legal services in the transaction.

[7] A ¥clients’ security fund” provides a means through the collective efforts of the Bar
io reimburse persons who have lost money or property as a result of dishonest conduct of
a lawyer. Where such a fund has been established, a lawyer should participate.

[8] With respect to property that constitutes evidence, such as the instruments or proceeds
of crime, see Rule 3.4(a).



November 2, 2007

Proposed Revised Rule 1.19 Trust Account Overdraft Notification

(a) Funds coming into the possession of a iawyer or law firm that are required by these’
Rules to be segregated from the lawyet’s or law firm’s own funds (such segregated funds
hereinafter being referred to as “trust funds™) shall be deposited in ene or more-specially
designated accounts at a financial institution. The title of each such account shall contain
the words “Trust Account” or “Escrow Account,” as well as the lawyer’s or the lawyer’s
law firm’s identity, except that each such account established pursuant fo Rule 1.20 shail
contain the words “IOLTA Account” as well as the lawyer's or the lawyer's law firm's
identity.

(b) The accounts required pursuant to paragraph (a) shall be maintained only in

financial institutions that are listed as “D.C. Board on Professional Responsibility (BPR)-
approved depositories” on a list maintained for this purpose by the Board on Professional
Responsibility, unless (1) the account is permitted to be held elsewhere or in a different
manner by law or court order, or (2) a lawyer or law firm holds trust funds under an
escrow ot similar agreement in connection with a commercial transaction. If a lawyer

is a member of the District of Columbia Bar and practices law outside the District-of
Columbia, BPR-approved deposiiories shall be used for deposit of any: (3) trust funds
received by the lawyer or law firm in the District of Columbia; (4) trust funds received by
the lawyer or law firm from, or for the benefit of, parties or persons located in the District
of Columbia; and/or (5) trust funds received by the lawyer or law firm that arise from
transactions negotiated or consummated in the District of Columbia. If such funds are

" IOLTA-eligible funds as defined in Rule 1.26(a)(6), interest and dividends on such funds
shall be remitted to the District of Columbm Bar Foundation in accordance with

Rule 1.20(g).

(c) To be listed as an approved depository, a financial institution shall file an undertaking
with the BPR, on a form to be provided by the board's office, agreeing (1) promptly to

. report to the Office of Bar Counsel each instance in which an instrument that would

. properly be payable if sufficient funds were available has been presented against a
lawyer’s or law firm’s specially designated account at such institution at a time when
such account contained insufficient funds 10 pay such instrument, whether or not the
instrurnent was honored and irrespective of any overdraft privileges that may attach to
such account; and (2) for financial institutions that elect to offer and maintain IOLTA
accounts, to fulfill the requirements of Rule 1.20(f) and (g). In addition to undertaking
to make the above-specified reports and, for financial institutions that elect to offer and
maintain IOLTA accounts, to fulfill the requirements of Rule 1.20(f) and (g), approved
depositories, wherever they are located, shall also undertake-to respond promptly and
fully to subpoenas from the Office of Bar Counsel that seek a lawyer’s or law firm’s
specially designated account records, notwithstanding any objections that might be raised
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based upon the territorial limits on the effectiveness of such subpoenas or upon the
jurisdiction of the District of Columbia Court of Appeals to enforce them.

Such undertakings shall apply to all branches of the financial institution and shall not be
canceled by the institution except upon thirty (30) days written notice to the Office of Bar
Counsel. The failure of an approved depository to comply with any of its undertakings
hereunder shall be grounds for immediate removat of such institution from the list of
D.C. BPR- approved depositories.

(d) Reports to Bar Counse} by approved depositories pursuant to paragraph (¢) above
shall contain the following information:

(1) In the case of a dishonored instrument, the report shall be identical to the over-
draft notice customarily forwarded to the institution’s other regular account holders.

(2) In the case of an instrument that was presented against insufficient funds but
was honored, the report shall identify the depository, the lawyer or law firm maintaining
the account, the account number, the date of presentation for payment and the payment
date of the instrument, as well as the amount of overdraft created thereby.

- The report 1o the Office of Bar Counsel shall be made simultaneously with, and within
the time period, if any, provided by law for notice of dishonor. If an instrument A
presented against insufficient funds was honered, the institution’s report shall be mailed
10 Bar Counsel within five (5) business days of payment of the instrument.

(e) ‘he establishment of a specially designated account at an approved depository shall
be conclusively deemed to be consent by the lawyer or law firm maintaining such
account to that institution’s furnishing to the Office of Bar Counsel all reports and
information required hereunder. No approved depository shall incur any liability by
virtue of its compliance with the requirements of this rule, except as might otherwise
arise from bad faith, intentional misconduct, or any other acts by the approved depository
or its employees which, unrelated to this rule, would create lizbility.

(£) The designation of 2 financial institution as an approved depository pursuant to this
rule shall not be deemed to be a warranty, representation, or guaranty by the District of
Cotumbia Court of Appeals, the District of Columbia Bar, the District of Colutnbia Board
on Professional Responsil_)ility,'the Office of Bar Counsel, or the District of Columbia
Bar Foundation as to the financial soundness, business practices, or other attributes of
such institution. Approval of an institution under this rule means only that the institution
has undertaken to meet the reporting and other reqnirements enurnerated in paragraph (c)
above. :

(g) Nothing in this rule shall preclude a financial institution from charging a lawyer or
faw firm for the reasonable cost of producing the reports and records required by this
rule. : ‘



y Deﬁnitions:

“Law Firm” - Includes a parmership of lawyers, a professional or non-profit
corporation of lawyers, and combination thereof engaged in the practice of law.

“Financial Institution™ — [ncludes banks, savings and loan associations, credit
unions, savings banks and any other business that accepts for deposit funds held in trust
by lawyers or law firms which is authorized by federal, District of Columbia, or state law
to do business in the District of Columbia or the state in which the financial institition is
situated and that maintains accounts which are insured by an agency or instrumentality of
the United States.
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Proposed Revised Rule 1.20 Interest on Lawyers’ Trust Accounts Program

(a)  Asused in this Rule, the terms below shall have the following meanings:

, , " . 4

() “Allowable reasonable fees” for IOLTA accounts are per check charges,
per deposit charges, a fee in lieu of a minimum balance, federal deposit insurance
fees, sweep fees, and 2 reasonable IOLTA account administrative or maintenanee

fee.

(2  “Eligible institution” means a financial institution as defined in |
Rule 1.19(h).

) “Foundation” means the District of Columbia Bar Foundation, Inc.

{4y “Interest-or dividend-beating account” means (i) an interest-bearing
account, or (ii) an investment product which is a daily (overnight) financial
institution repurchase agreement of an open-énd money-market fund. A daily
{overnight) financial institution repurchase agreement must be fully collateralized
by U.S. Government Securities and may be established only with an eligible
institution that is “well-capitalized” or “adequately capitalized” as those terms are
defined by applicable federal statutes and regulations. An open-end money-
market fund must be invested solely in U.S. Government Securities ot repurchase

* agreements folly collateratized by U.S. Government Securities, must hold itself
but as a “money-market fund” as that term is defined by federal statutes and
regulations under the Investment Company Act of 1940, and, at the time of the
investment, must have total assets of at least $250,000,000.

(5) “IOLTA account” means an interest- or dividend-bearing accoumnt
established by a lawyer or law firm for IOLTA-eligible funds at an eligible

. institution from which funds may be withdrawn upon request by the depositor as
soon as permitted by law.

~ (6) “IOLTA-eligible funds™ means those funds from a client or third-party that
are nominal in amount or are expected to be held for a short period of time
(“short-term funds™), and that cannot earm income for the client or third party in
excess of the costs incurred to secure such income.

(b)  Alawyer or law firm that holds IOLTA-eligible fands shall create and maintain
" an JOLTA account in an eligible institution that meets the requirements of this Rule and
is on the list of BPR-approved depositories maintained pursuant to Rule 1.19(b). All
TOLTA-eligible funds shall be deposited in the lawyer’s or law firm’s IOLTA account
unless, in the lawyet's or law firm’s good faith judgment, the funds can earn income for
the client or third party in excess of the costs incurred to secure such income.



(c)  The determination of whether funds are nominal in amount or short-term so that
they cannot earn income iri €XCess of costs shall rest in the sound judgment of the lawyer
or law firm. No lawyer or law firm shall be charged with an ethical impropriety or other
breach of professional conduct based on the good faith exercise of such judgment.

(d) Intheexerciseofa lawyer's or law firm’s good faith judgment in determining
whether funds can earn income in excess of costs, 4 {awyer or law firm may take into
consideration all reasonable factors including, without limitationt:

{1)  the amount of the funds to be deposited;

(2)  the expected duration of the deposit, including the likelihood of delay in
the matter for which the funds are held;

(3)  the rates of interest or yield at the financial institution where the funds are
to be deposited;

(4)-  the cost of establishing and administering a non-10LTA account for the
benefit of the client or third party, including service fees, the cost of the lawyer's .
services, accounting fees, and tax reporting costs and procedures;

(5)  the capability ofa financial institution, a lawyer or a law firm (o calculate
and pay income to individual clients or third parties; and

(6)  any other circumstances that affect the ability of the funds to carn a net
return for the client or third party. :

(¢)  Alawyer or law firm shall review the JOLTA account at reasonable intervals to
determine whether changed circumstances require Further action with respect to the funds
of any client or third party.

(f) Perticipation by financial institutions in the IOLTA program is voluntary. An
eligible institution that elects to offer and maintain IOLTA accounts shall fulfill the
following requirements: : :

(1)  The institution shall pay no less on its IOLTA. accounts than the interest
rate or dividend rate in (A) or (B):

" (A)  The highest interest rate or dividend rate generally available from
the institution to its non-IOLTA customers when the IOLTA account
meets of exceeds the same minimum balance or other eligibility
qualifications on its non-TOLTA accounts, ifany. In determining the
highest interest rate or dividend rate generally available from the
institution to its non-10LTA customers, an institution may consider in
addition te the balance in the JOLTA account, factors customarily
considered by the institution when setting interest rates or dividend rates



(&)
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for its non-IOLTA customers, provided that such factors do not
discriminate between JOLTA accounts and non-IOLTA accounts and that
these factors do not inchnde the fact that the account is an IOLTA account.

® An institution may offer, and the lawyer or law firm may
request, an account that provides a mechanism for the overnight
investment of balances in the IOLTA account in an interest- ot
dividend-bearing account that is a daily (overnight) financial
institution repurchase agreement or an open-end money-market
fund.

(i)  Aninstitution may choose to pay the higher interest rate or
dividend rate on an IOLTA account in lieu of establishing itas a
higher rate product

{B) A “benchmark™ net )neld rate set penodxcallv by the Foundation.
The benchmark net yield rate shall be a percentage of the I'cdcral Funds
Target Rate net of allowable reasonable fees.

{2)  Nothing in this Rule shall preclude an eligible institution from paying a
higher interest rate or dividend on an [OLTA account than described in

subparagraph (£)(1) above

(3)  Allowable reasonable fees are the only fees and service charges that may be
deducted by an eligible institution from interest or dividends earmed on an JOLTA
accountt. Allowable reasonable fess may be deducted from interest or dividends on

-an IOLTA account only at the rates and in accordance with the customary practices

of the eligible institution for non-IOLTA customers. No fees or service charges
other than allowable reasonable fees may be assessed against the accrued interest or
dividends on an IOLTA account. Any fees and service charges other than
allowable reasonable fees shall be the sole responsibility of, and may only be
charged to, the lawyer or law firm maintaining the IOLTA account. Allowable
reasonable fees in excess of the interest or dividends eamed on one IOLTA account
for any period shail not be taken from interest or dividends earned on any other
IOLTA account or accounts or from the principal of any IOLTA account. Nothing
in this rule shall preclude an eligible institution from electing to waive any fees
and service charges on an IOLTA account, '

The lawyer or law firm depositing funds in an IOLTA account shall direct the

eligible institution on forms approved by the Foundation:

¢} To remit all interest or dividends, net of allowable reasonable fees, if any,
on the average monthly balance in the account, or as otherwise computed in
accordance with the institution’s standard accounting practice, at least quarterly,
to the Foundation. The eligible institution may remit the interest or dividends on
all of its IOLTA accounts in a lump sum; however, the eligible institution shall



4.

provide, for each individual IOLTA account, to the Foundation the information
described in subparagraph (g)(2), and to the lawyer or law firm the information in

subparagraph (g)(3)-

(2)  To transmit with each remittance to the Foundation a report showing the
following information for each IOLTA account: the name of the lawyer or law
firm in whose name the account is registered, the amount of interest or dividencs
eamned, the rate and type of interest or dividend applied, the amount of any
allowable reasonable fees assessed during the remittance period, the net amount
of interest or dividends remitted for the period, the average account balance for
the remittance period, and such other information as is reasonably required by the
Foundation. ’

(3) . To transmit to the lawyer or law firm in whose namé the account is
registered a periodic account statement in accordance with normal procedures for
reporting fo depositors.

(h)  ‘The Foundation shall monitor fulfillment of the requirements of paragraphs (f)
and (g) of this Rule by institutions that elect to offer and maintain IOLTA accounts and

" report findings of noncompliance to the BPR.

() Lawyers or law firms shall advise the Foundation of the establishment and closing
of an account for IOLTA-eligible funds. Such notice shall be given in a form and manner
" prescribed by the Foundation.

()  Every lawyer admitted to practice in the District of Columbia shatl, personally or
through the law firm with which the lawyer is associated, certify periodically, ina form
and manner approved by the District of Columbia Bar, that all IOLTA-eligible funds are
held in one or more IOLTA accounts or that the lawyer or law firm is exempt because the
lawyer or the law firm does not hold JOLTA-eligible funds.

(k)  The Foundation shall maintain records of each remittance and statement received
from financial institutions for a period of at least three years and shall, upon request,
prompily make available to a lawyer or law firm the records or-statements pertaining to
that lawyer’s or law firm’s [OLTA accounts.

8] All interest and dividends transmitted to the Foundation shall, after deduction for
the necessary and reasonable administrative expenses of the Foundation for operation of
the IOLTA program, be distributed by the Foundation for the following purposes: (1) at
least eighty-five percent for the support of legal assistance programs providing legal and
related assistance to poor persons in the District of Columbia who would otherwise be
unable to obtain legal assistance; and (2) up to fifteen percent for those programs to
improve the administration of justice in the District of Columbia as are specifically
approved from time to time by this court.
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Proposed Revised Rule 115 Safekeeping Property
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and shall be preserved for a period of five years after termination of the representation. § sgracies.

{b) Upon receiving funds or other property in which a client or third person hss an inter-
<st, a lawyer shall promptly notify the client or third person. Except as stated in this rule
or otherwise permitted by law or by agreement with the client, a lawyer shall prompily
deliver to the client or thitd person any funds or other property that the clicnt or third per-
son is entitled to receive and, upon request by the client or third person, shall promptly
render a full accounting regarding such property, subject to Rule 1.6.

{c) When in the course of representation a lawyer gr law firm Is in possession of property
in which interests are claimed by the lawyer or faw firm and another petson, or by two or
more persons to each of whom the lawyer or law firm may have an obligation, the prop-
erty shall be kept sepatate by the lawyer or law firm until there is an accounting and sev-
erance of interests in the property. If a dispute arises conceming the respective interests
among persons claiming an interest in such property, the undisputed portion shall be dis-
tributed and the portion in dispute shall be kept separate by the lawyer of law firm untif
the dispute is resolved. Any funds in dispute shall be depomed in a separate account
meeting the requxremems of paragraph (a).

{d) Advances of unzarned fees and unincurred costs shall be treated as property of the -
client pursuant to paragraph (2) until eamed or incurred unless the client gives informed -
consent o a different arrangement. Regardless of whether such consent is provided,
Rule 1.16(d) applies to require the return to the client of any uneamed portion of
advanced legal fees and unincurred costs at the termination of the lawyer’s services in
accordance with Rule 1,16(d).
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gram rules are set forth in Rufe .28,

(6 Nothing in ihis ruls shall prohibi & awyer or faw firm from placiag a smal amount of

the lawyer’s or law fizm’s funds into a trust accout for the purposes of defraying
financia} instifution charges ot to obiain & waiver of service ch
made against that account.

COMMENT -

[1] A lawyer should hold praperty of others with the care required of a professional fidu-
ciary. Securities should be kept in a safe deposit box, except when some ofher form of
safekeeping is warranted by special circumstances. All property that is the property of
clients or third persons should be kept separate from the lawyer’s business and personal
property and, if monies, in one or more wust accounts maintained with financial mstitu-
tions niecting the requirements of paragraph (a). Separate trust accounts may be war-
ranted when administering estate monies or acting in similar fiduciary capacities. This
rule, among other things, sets forth the longstanding prohibitions of the misappropriation
of entrusted funds and the commingling of enfrusted funds with the lawyer’s property.
This rule also requires that a lawyer safeguard “other property” of clients, which may
include client files. For guidance conceming the disposition of closed client files, see
D.C. Bar Legal Bthics Committes Opinion No. 283.

{2] Paragraph (d) of Rule 1.15 permits advances against uncarnad fees and unincurred
costs to be treated 2s either the property of the client or the property of the fawyer, but
absent informed consent by the client to a different arrangement, the rule’s defauit posi-
tion is that such advances be treated as the property of the client, subject to the restric-
tions provided in paragraph (a). In any case, at the termination of an engagement,
advances against fees that have not been incurred must be retumed fo the client as pro-
vided in Rule 1,16(d). For the definition of “informed consent,” sze Rule 1.0(e).

e District of Columbia Court of Appeals has promulgated specific sules requiring
{3] The District of Columbia C f is b lgated ific rules requiring

Jawyers and law fisms to place clieats’ funds that are nominal in amountor that ae to be

held for a short period of time gnd «
excess of ihe cosis nowred 10 secus

wome for the ciient or thivd parky in
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Account (FOLTA)” program.

{4] Lawyers often receive funds fom third parties from which the Jawyer’s fee will be
paid. The lawyer is not required to remit to the elient funds that the lawyer reasonably
believes represent fees owed, However, a lawyer may not hold funds to coerce a client
into accepting the lawyer’s contention. The disputed portion of the funds should be kept
in trust and the lawyer should suggest means for prompt tesolution of the dispute, such as
arbitration. The undisputed portion of the funds shoutd be promptly distributed.:
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i5] Third parties, such as a client’s creditors, may have just claits against funds or other
property in a lawyer’s custody. A lawyer may have a duty under applicable law 10
profect such third-party claims against wrongful interference by the client, and
accordingly may refuse to surrender the property to the client. However, a lawiyer should
riot unilaerally assume o arbitrate & dispute between the client and the third party. See
D.C. Bar Legal Ethics Committee Opinion 293.

(6] The obligations of a lawyer under this rule are independent of those arising from
activity other than rendering legal services. For example, a lawyer who serves as an
escrow agient is goveragd by the applicable law relating to fiduciaries even though the
lawyer does not render legal services in the fransaction.

[7] A “clients’ security fund” provides a means through the collective efforts of the Bar
to reimburse persons who have lost money or property as a result of dishonest conduct of
a lawyer. Where such a fund has been established, a lawyer should participate.

[8] With respect to property that constitutes evidence, such as the instruments or proceeds '
of crime, see Rule 3.4(a).
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Proposed Revised Rule 1.19 Trust Account Overdraft Notification

depositories, wherever they are located, shall also undertake to respond profuptly and
fully to subpoenas from the Office of Bar Counsel that seck a lawyer’s or law firm’s spe-
cially designated account records, notwithstanding any objections that might be raised
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based upon the tervitorial linits on the effectiveness of such subpoenas or upon the juris-
diction of the District of Columbia Court of Appeals to enforce them.

| Such undertakings shall apply to all braaches of the financial institution and shall not be
canceled by the institution excep? upon thirty (30) days written notice to the Office of Bar
| Counsel. The failure of an approved depesitory to comply with anv of its undertakings

hereunder shall be grounds for immediate removal of such institution from the list of

| D.C. BER approved depositories. il Deteatt
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(1) In the case of a dishonored instrument, the report shall be identical fo the over-
draft notice customarily forwarded to the institution’s other regular account holders. -

{2) In the ¢ase of an instrument that was presented against insufficient funds but
was honored, the report shall identify the depasitory, the lawyer or law firm mainfaining
the account, the account numbet, the date of presentation for payment and the payment
date of the instrument, as well as the amount of overdraft created thereby,

The report to the Office of Bar Connsel shall be made simultaneously with, and within
the time period, if any, provided by law for notice of dishonor. If an instrument pre-
sented against insufficient funds was honored, the institution’s report shall be mailed to
Bar Counsel within five (3) business days of payment of the instrument.
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employees which, uncelated to this rule, would create liability.
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rule shall not be deemed to be 8 warranty, represéntation, or guaranty by the District of
Columbia Court of Appeals, the District of Columbia Bar, the District of Columbia Bosrd
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Bar Foundation as to the financial soundness, business practices, or pther attributes of

such institution. Approval of an institution under this rule means only that the institation
] has undertaken to meet the reporting and gther requirements eoumerated jn paragraph (c)
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| (2) Nothing in this rule shall preclude a financial instition from charging a lawyeror, .- { Deletedi

law firm for the reasonable cost of producing the reports and records required by this
rule.
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(y Definitions:

“Law Firm” - Includes a parinership of lawyers, z professional or non-profit
sorporation of lawyers, and combination thereof engaged in the practice of law.

“Financial Institution” — Inchdes banks, savings and loan associations, credit
unions, savings banks and any other business that accepts for deposit funds held i frust
by lawyers or law firms which is authorized by federal, District of Columbia, or stawe law
to do business m the District of Columbia or the staie in which the financial mstitation is
simated and that maintains accounts which are insured by an agency or instrumentality of
the United States. " .
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[OLTA Program DL, BAR BULES
APPENDIX B. INTEREST ON LAWYERS
TRUST ACCOUNTS PROGRAM
{a) Unless an alection sob fo do 5o is subgiited 2 {d) The Diswict of Gohunidia Bar Foundation shall

accordanes with the procadars set Srthin section &
of this epmendix, 2 lawyer or low fim with which the
lawyer is associated who reesives cent fmds shail
mainiain a pooled iberest-beaxing deposiiory aceatrt
for depostt of olfent funds thet ave nomtnal in amowmt
or expeced o 92 held for a shars period of tme
Such an actount shall eomply with the following gravi-
slons:
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(9 No inberest from sueh an sccoust shall be made
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{4} Notificatfon to ciients whose fumds are nominal
i amount or t6 be held for s shart pericd of Hime i3

ot required.

(b} Any interssi-bearing fust accoont established .

pursuant o section {a} of this appendix may be astab-
Highed with any fnancial institution which & author-
zed by federal, District of Columbia, or state law &
o business f tha Distriet of Columbiz or the state in
witich the lswyer's or law Srm's eifice is situated axd
which is a member of the Faderal Deposit Insurance
Corporation, or the Federsl Savings and Loan Tosur-
ange Corporaiion, o successor agemcies. Funds de-
gosited in such 2ecqunts shall be subject to withdrawal
ugon request and without: delay.

(¢} Lawyers or luw firms depositing client fmds
whiclt are nominal in amount or to be held for a short
period of time In 4o intersst-besring deposifory zc-
count ander secdon (85 of this appendix shall direct
the depasitory mstistion:
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Appendix B, Proposed Rule 1.15; February 5, 2009

Rule 1.15—Safekeeping Property

(a) A lawyer shall hold property of clients or third persons that is in the lawyer’s
possession in connection with a representation separate from the lawyer’s own property.
Funds of clients or third persons that are in the lawyer’s possession (trust funds) shall be
kept in one or more trust accounts maintained in accordance with paragraph (b). Other
property shall be identified as such and appropriately safeguarded. Complete records of
such account funds and other property shall be kept by the lawyer and shall be preserved
for a period of five years after termination of the representation.

_{b) All trust funds shall be deposited with an “approved depository” as that term is
defined in Rule XI of the Rules Governing the District of Columbia Bar. Trust funds that
are nominal in amount or expected to be held for a short period of time, and as such
would not be expected to earn income for a client or third-party in excess of the costs
incurtred to secure such income, shall be held at an approved depository and in
compliance with the District of Columbia’s Interest on Lawyers Trust Account (DC-
IOLTA) program. The title on each DC IOLTA account shall include the name of the
lawyer or law firm that controls the account, as well as “DC IOLTA Account” or
“IOLTA Account.” The title on all other trust accounts shall include the name of the
lawyer or law firm that controls the account, as well as “Trust Account” or “Escrow
Account.” The requirements of this paragraph (b) shall not apply when a lawyer is
otherwise compliant with the contrary mandates of a tribunal or the jurisdiction in which
the lawyer principally practices. A lawyer shall, in the form and manner prescribed by the
District of Columbia Bar Foundation (Foundation), (1) advise the Foundation of the
establishment and closing of a DC JOLTA Account; and (2) certify periodically to the
- Founcation compliance with the IOLTA requirements of this rule or exemption from
those requirements.

(c) Upon receiving funds or other property in which a client or third person has an
interest, a lawyer.shall promptly notify the client or third person. Except as stated in this
rule or otherwise permitted by law or by agreement with the client, a lawyer shall
promptly deliver to the client or third person any funds or other property that the client or
third person is-entitled to receive and, upon request by the client or third person, shall

promptly render a full accounting regarding such property, subject to Rule 1.6.

. (d) When in the course of representation a lawyer is in possession of property in
which interests are claimed by the lawyer and another person, or by two or more persons
to each of whom the lawyer may have an obligation, the property shall be kept separate
by the lawyer until there is an accounting and severance of interests in the property. If a
dispute arises concerning the respective interests among persons claiming an interest in
such property, the undisputed portion shall be distributed and the portion in dispute shall
be kept separate by the lawyer until the dispute is resolved. Any funds in dispute shall be
deposited in a separate account meeting the requirements of paragraphs (a) dnd (b).

(e) Advances of unearned fees and unincurred costs shall be treated as property of
~ the client pursuant to paragraph (a) until earned or incurred unless the client gives
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informed consent to a different arrangement. Regardless of whether such consent is
provided, Rule 1.16(d) applies to require the return to the client of any unearned portion
of advanced legal fees and unincurred costs at the termination of the lawyer’s services in
accordance with Rule 1.16(d).

(f) Nothing in this rule shall prohibit a lawyer from placing a small amount of the
lawyer’s funds into a trust account for the sole purpose of defraying bank charges that
may be made against that account.

Comment

[1] A lawyer should hold property of others with the care required of a
professional fiduciary. Securities should be kept in a safe deposit bex, except when some
other form of safekeeping is warranted by special circumstances. All property that is the
property of clients or third persons should be kept separate from the lawyer’s business
and personal property and, if monies, in one or more trust accounts maintained with
financial institutions meeting the requirements of this rule. This rule, among other things,

sets forth the longstanding prohibitions of the misappropriation of entrusted funds and the
commingling of entrusted funds with the lawyer’s property. This rule also requires that a
lawyer safeguard “other property” of clients, which may include client files. For guidance
concerning the disposition of closed client files, see D.C. Bar Legal Ethics Committee
.Opinion No. 283. :

- [2] Paragraph (a) concerns trust funds arising from “a representation.” The
obligations of a lawyer under this rule are independent of those arising from activity other
than rendering legal services. For example, a lawyer who serves as an escrow agent is
governed by the apphcable law relating to fiduciaries even though the lawyer does not
render legal services in the transaction. Separate trust accounts may be warranted when
administering estate monies or acting in similar fiduciary capacities.

{3] Paragraph (b) mandates where trust deposits shall be held and further .
mandates participation in the District of Columbia’s IOLTA program. This paragraph is
intended to reach every lawyer who is-admitted in this jurisdiction regardless of where
the lawyer principally practices, except when the lawyer is required by a tribunal, or by a
foreign jurisdiction where the lawyer principally practices, to follow a contrary rule
regarding particular trust deposits. This rule anticipates that a law firm with lawyers
admitted to practice in the District of Columbia may be obligated to maintain accounts
compliant with the IOLTA rules of other jurisdictions where firm lawyers principally
practice. An IOLTA program (however named) in the foreign jurisdiction where a lawyer
principally practices will be deemed mandatory even though a lawyer has the right to opt
out of, or not to opt into, that program; provided, however, that a lawyer who exercises a
right to opt out of, or not to-opt into, a foreign jurisdiction’s IOLTA program (however
named) shall not be excused from participating in the District of Columbia’s IOLTA
program. To the extent paragraph (b) does not resolve a multi-jurisdictional conflict, see
Rule 8.5. Nothing in this rule is intended to limit the power of any tribunal to direct a
lawyer in connection with a pending matter, including a lawyer who is admitted pro hac
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vice, to hold trust funds as may be directed by that tribunal. This rule contemplates that a
law firm may, in the form and manner prescribed by the Foundation, act in behalf of
lawyers associated with the firm to advise the Foundation of the establishment and
closing of DC IOLTA Accounts and to certify periodically to the Foundation compliance
by such lawyers with the IOLTA requirements of this rule or exemption from those
requirements. With regard to monitoring by the Foundation of compliance with the
IOLTA reporting requirements of this rule, see Rule XI § 20(h) of the Rules Governing
the DC Bar. For a list of approved depositories and additional information regarding DC
IOLTA program compliance, see Rule XI and the Foundation’s web site
www.dcbarfoundation.org.

[4] The determination, under paragraph (b), whether trust funds are not expected
to earn income in excess of costs, rests in the sound judgment of the lawyer. The lawyer
should review trust practices at reasonable intervals to determine whether circumstances
require further action with respect to the funds of any client or third party. Because
paragraph (b) is a lawyer-specific obligation, this rule anticipates that a law firm may be
obligated to maintain accounts compliant with the IOLTA rules of other jurisdictions, to
the extent the lawyers in that firm do not all principally practice in the District of
Columbia.

[5] Paragraphs (c) and (d) recognize that lawyers often receive funds from third
parties from which the lawyer’s fee will be paid. The lawyer is not required to remit to’
“the client funds that the lawyer reasonably believes represent fees owed. However, a
lawyer may not hold funds to coerce a client into accepting the lawyer’s contention. The
disputed portion of the funds should be kept in trust and the lawyer should suggest means
for prompt resolution of the dispute, such as arbitration. The undisputed portion of the
funds should be promptly distributed.

[6] Third parties, such as a client’s creditors, may have just claims against funds
or other property in a lawyer’s custody. A lawyer may have a duty under applicable law
to protect such third-party claims against wrongful interference by the client, and
accordingly may refuse to surrender the property to the client. However, a lawyer should
not unilaterally assume to arbitrate a dispute between the client and the third party. See
D.C. Bar Legal Ethics Committee Opinion 293.

[7] Paragraph (e) permits advances against unearned fees and unincurred costs to
be treated as either the property of the client or the property of the lawyer, but absent
informed consent by the client to a different arrangement, the rule’s default position is’
that such advances be treated as the property of the client, subject to the restrictions
provided in paragraph (a). In any case, at the termination of an engagement, advances
against fees that have not béen incurred must be returned to the client as provided in Rule
1.16(d). For the definition of “informed consent,” see Rule 1.0(e).

[8] With respect to property that constitutes evidence, such as the instruments or
proceeds of crime, see Rule 3.4(a).
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Rule 1.15—Safekeeping Property

(a) A lawyer shall hold property of clients or third persons that is in the lawyer’s
possession in connection with a representation separate from the lawyer’s own property.
Funds of clients or third persons that are in the lawyer’s possession (trust funds) shall be

such account funds and other property shall be kept by the lawyer and shall be preserved
for a period of five years after termination of the representation.

(b) All trust funds shall be deposited with an “approved depository” as that term is«
defined in Rule XJ of the Rules Governing the District of Columbia Bar. Trust funds that
are nominal in amount or expected to be held for a short period of time, and as such
would not be expected to earn income for a client or third-party in excess of the costs
incurred to secure such income, shall be held at an approved depository and in
compliance with the District of Columbia’s Interest on Lawyers Trust Account (DC
IOLTA) program, The title on each DC IOLTA account shall include the name of the
lawyer or law firm that controls the account, as well as “DC [OLTA Account™ or
“IOLTA Account.” The title on all other trust accounts shall include the name of the
lawyer or law firm that controls the account, as well as *“Trust Account” or “Escrow
Account.” The requirements of this paragraph (b) shall not apply when a lawyer is
otherwise compliant with the contrary mandates of a tribunal or the jurisdiction in which
the lawyer principally practices: A lawyer shall, in the form and manner prescribed by the
District of Columbia Bar Foundation (Foundation), (1) advise the Foundation of the

_ establishment and closing of a DC IOLTA Account: and (2) certify periodically to the

Foundation compliance with the IOLTA requirements of this rule or exemption from
those requirements. .

interest, a lawyer shall promptly notify the client or third person. Except as stated in this

- rule or otherwise permitted by law or by agreement with the client, a lawyer shall

promptly deliver to the client or third person any funds or other property that the client or
third person is entitled to receive and, upon request by the client or third person, shall
promptly render a full accounting regarding such property, subject to Rule 1.6.

() When in the course of representation a lawyer is in possession of property in
which interests are claimed by the lawyer and another person, or by two-or more persons
to each of whom the lawyer may have an obligation, the property shall be kept separate
by the lawyer until there is an accounting and severance of interests in the property. If a
dispute arises concerning the respective interests among.persons claiming an interest in
such property, the undisputed portion shall be distributed and the portion in dispute shall
be kept separate by the lawyer until the dispute is resolved. Any funds in dispute shall be

deposited in a separate account meeting the requirements of paragraphs (a) and (b).

\
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informed consent to a different arrangement. Regardless of whether such consent is
provided, Rule 1.16(d) applies to require the return to the client of any unearned portion
of advanced legal fees and unincurred costs at the termination of the lawyer’s services in
accordance with Rule 1.16(d).

may be made against that account.

Comment

[1] A lawyer should hold property of others with the care required of a

professional fiduciary. Securities should be kept in a safe deposit box, except when some
other form of safekeeping is warranted by special circumstances. All property that is the
property of clients or third persons should be kept separate.from the lawyer’s business

and personal property and, if monies, in one or more trust accounts maintained with
financial institutions meeting the requirements of this rule. This rule, among other things,
sets forth the longstanding prohibitions of the misappropriation of entrusted funds and the
_ commingling of entrusted funds with the lawyer’s property. This rule also requires that a

" lawyer safeguard “other property” of clients, which may include client files. For guidance
concerning the disposition of closed client files, see D.C. Bar Legal Ethics Committee

Opinion No. 283.

[2] Paragraph (a) concerns trust funds arising from “a representation.” The
obligations.of a lawver under this rule are independent of those arising from activity other
than rendering legal services. For example, a lawyer who serves as an escrow agent is

" governed by the applicable law relating to fiduciaries even though the lawyer does not
render lepal services in the transaction. Separate trust accounts may be warranted when

I3] Paragraph (b) mandates where trust deposits shall be held-and further
mandates participation in the District of Columbia’s IOLTA program. This paragraph is
intended to reach every lawyer who is admitted in this jurisdiction regardless of where
the lawyer principally practices, except when the lawyer is required by a tribunal, or bya
foreien jurisdiction where the lawyer pringipally practices, to follow a contrary rule’
regarding particular trust deposits. This rule anticipates that.a law firm with lawyers

" admitted to practice in the District of Colurmbia may be obligated to maintain accounts
compliant with the JOLTA rules of other jurisdictions where firm lawyers principally
practice. An IOLTA program (however named) in the foreign jurisdiction where a lawyer
principally practices will be deemed mandatory even though a lawyer has the right to opt
out of. or not to opt into. that program; provided. however, that a lawyer who exercises a
rieht to opt out'of, or not to opt into. a foreipn jurisdiction’s IOLTA program (however

named) shall not be excused from participating in the District. of Columbia’s IOLTA

program. To the extent paragraph (b) does not resolve a multi-jurisdictional conflict. see

Rule 8.5. Nothing in this rule is intended to limit the power of any tribunal to directa
lawver in connection with a pending matter, including a fawyer who is adm itted pro hac

IRty ( Deleted: paragraph (a)

-1 Deleted: (e) Nothing in this rule shall

)

prohibit a tawyer or law firm from
placing clients’ funds which are nominat
in amount or to be held for a short period
of time in one or more interest-bearing
accounts for the benefit of the charitable
purposes of a court-approved “Interest on
Lawyers Trust Account (IOLTA)"
program. The JOLTA program rules are
set forth in Appendix — to Rule X of the
Court’s Rules Goveming the Bar of the
District of Columbia, and are hereby
incorporated into these rules. §

)

{
{

Deleted: Separate trust accounts may
be d when administering estate
monies or acting in similar Bduciary
capacities.

" Deleted: §

{2] Paragraph (d) of Rule 1.15 permu
advances against unearned fees and
unincurred costs to be treated as either the
property of the client or the property of
the lawyer, but absent informed consent
by the client to a different arangement,
the rule's default position is thatsuch °
advances be treated as the property of the
client, subject to the restrictions provided
in paragraph (a). In any case, at the
tecriination of an d

ggainst fees that have not been incurred
maust be returned to the client as provided
in Rule 1.16(d). For the definition of
“informed consent,” see Rule 1.0(e). 4 |




Appendix C, Redline Current Rule 1.15 to Proposed Rule 1.15; February 5, 2009

vice, to hold trust funds as may be directed by that tribunal. This rule contemplates that a
law firm may, in the form and manner prescribed by the Foundation, act in behalf of -
lawyers associated with the firm to advise the Foundation of the establishment and
closing of DC IOLTA Accounts and to certify periodically to the Foundation compliance
by such lawvers with the I[OLTA requirements of this rule or exemption from those
requirements. With regard to monitoring by the Foundation of compliance with the
IOLTA reporting requirements of this rule, see Rule X1 § 20(h) of the Rules Governing
the DC Bar. For a list of approved depositories and additional information regarding DC
IOLTA program compliance, see Rule X1 and the Foundation’s web site
www.dcbarfoundation.orzv

[4]1 The determination, under paragraph (b), whether trust funds are not expected
{0 earn income in excess of costs. rests in the sound judgment of the lawver. The lawyer
should review trust practices at reasonable intervals to determine whether circumstances
require further action with respect to the funds of any client or third party. Because
paragraph (b) is a lawyer-specific obligation, this rule anticipates that a law firm may be
obligated to maintain accounts compliant with the IOL.TA rules of other jurisdictions, to
the extent the lawyers in that firm do not all principally practice in the District of
Columbia.

“

(3] Paragraphs (c) and (d) recognize that lawyers often receive funds from third ..

parties from which the lawyer’s fee will be paid. The lawyer is not required to remit to
the client funds that the lawyer reasonably believes represent fees owed. However, a
lawyer may not hold funds to coerce a client into accepting the lawyer’s contention. The
disputed portion of the funds should be kept in trust and the lawyer should suggest means
for prompt resolution of the dispute, such as arbitration. The undisputed portion of the
funds should be promptly distributed.

or other property in a lawyer’s custody. A lawyer may have a duty under applicable law
to protect such third-party claims against wrongful interference by the client, and
accordingly may refuse to surrender the property to the client. However, a lawyer should
not unilaterally assume to arbitrate a dispute between the client and the third party. See
D.C. Bar Legal Ethics Committee Opinion 293.

~ [7] Paragraph (e) permits advances against unearned fees and unincurred costs to
be treated as either the property of the client or the property of the lawver, but absent
informed consent by the client to a different arrangement, the rule’s default position is

that such advances be treated as the property of the client, subject to the restrictions

provided in paragraph (a), In any case, at the tenmination of an engagement, advances

against fees that have not been incurred must be returned to the client as provided in Rule

1.16(d). For the definition of “informed consent.” see Rule 1.0(e),

[8] With respect to property that constitutes evidence, such as the instruments or
proceeds of crime, see Rule 3.4(a).
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Proposed Rule XI § 20
Approved Depositories for Lawyers’ Trust Accounts
and
District of Columbia Interest on Lawyers Trust Accounts Program

(a) To be listed as an approved depository for lawyers’ trust accounts,
a financial institution shall file an undertaking with the Board on
Professional Responsibility (BPR), on a form to be provided by the
board's office, agreeing (1) promptly to report to the Office of Bar
Counsel each instance in which an instrument that would properly be
payable if sufficient funds were available has been presented against a
lawyer's or law firm's specially designated account at such institution
at a time when such account contained insufficient funds to pay such
instrument, whether or not the instrument was honored and irrespective
of any overdraft pr1v1leges that may attach to such account; and (2) for
financial institutions that elect to offer and maintain District of -
Columbia IOLTA (DC IOLTA) accounts, to fulfill the requirements of
- subsections (f) and (g) below. In addition to undertaking to make the
above-specified reports and, for financial institutions that elect to offer
and maintain DC IOLTA accounts, to fulfill the requirements of
subsections (f) and (g) below, approved depositories, wherever they
are located, shall also undertake to respond promptly and fully to
subpoenas from the Office of Bar Counsel that seek a lawyer's or law
firm's specially designated account records, notwithstanding any
objections that might be raised based upon the territorial limits on the
_effectiveness of such subpoenas or upon the jurisdiction of the District
of Columbia Court of Appeals to enforce them.

Such undertakings shall apply to all branches of the financial institution
and shall not be canceled by the institution except upon thirty (30) days
written notice to the Office of Bar Counsel. The failure of an approved
depository to comply with any of its undertakings hereunder shall be
grounds for immediate removal of such institution from the list of BPR-
approved depositories.

(b) Reports to Bar Counsel by approved depositories pursuant to
paragraph (a) above shall contain the following information:

(1) In the case of a dishonored instrument, the report shall be
identical to the overdraft notice customarily forwarded to the institution's
other regular account holders. -



(2) In the case of an instrument that was presented against
insufficient funds but was honored, the report shall identify the depository,
the lawyer or law firm maintaining the account, the account number, the
date of presentation for payment and the payment date of the instrument, as
well as the amount of overdraft created thereby.

The report to the Office of Bar Counsel shall be made simultaneously
with, and within the time period, if any, provided by law for notice of
dishonor. If an instrument presented against insufficient funds was

-honored, the institution's report shall be mailed to Bar Counsel within five
(5) business days of payment of the instrument.

(c) The establishment of a specially designated account at an approved
depository shall be conclusively deemed to be consent by the lawyer or law
firm maintaining such account to that institution's furnishing to the Office
of Bar Counsel all reports and information required hereunder. No
approved depository shall incur any liability by virtue of its compliance

" with the requirements of this rule, except as might otherwise arise from bad
faith, intentional misconduct, or any other acts by the approved depository or
its employees which, unrelated to this ruIe would create liability.

(d) The designation of a financial institution as an approved depository
pursuant to this rule shall not be deemed to be a warranty, representation,
or guaranty by the District of Columbia Court of Appeals, the District of -
+ Columbia Bar, the District of Columbia Board on Professional
Responsibility, the Office of Bar Counsel, or the District of Columbia Bar
Foundation as.to the financial soundness, business practices, or other
attributes of such institution. Approval of an institution under this rule
means only that the institution has undertaken to meet the reporting and
other requirements enumerated in paragraph (a) and (b) above.

(e) Nothing in this rule shall preclude a financial institution from
charging a lawyer or law firm for the reasonable cost of producing the
reports and records required by this rule.

(f) Participation by financial institutions in the DC IOLTA program
is voluntary. A financial institution that elects to offer and maintain
DC IOLTA accounts shall fulfill the following requirements:

(1) The institution shall pay no less on its DC IOLTA accounts
than the interest rate or dividend rate in (A) or (B):

(A) The highest interest rate or dividend rate generally
available from the institution to its non-JOLTA customers when



the DC IOLTA account meets or exceeds the same minimum
balance or other eligibility qualifications on its non-IOLTA
accounts, if any. In determining the highest interest rate or
dividend rate generally available from the institution to its non-
IOLTA customers, an institution may consider in addition to the
balance in the DC IOLTA account, factors customarily
considered by the institution when setting interest rates or
dividend rates for its non-IOLTA customers, provided that such
factors do not discriminate between DC IOLTA. accounts and
non-IOLTA accounts and that these factors do not include the
fact that the account is a DC IOLTA account. '

~ (1)  Aninstitution may offer, and the lawyer or law
firm may request, an account that provides a
mechanism for the overnight investment of balances in
the DC IOLTA account in an interest- or dividend-
bearing account that is a daily (overnight) financial
-institution repurchase agreement or an open-end
money-market fund.

(ii) = Aninstitution may choose to pay the higher
interest rate or dividend rate on a DC IOLTA account in
lieu of establishing it as a higher rate product.

(B) A "benchmark" rate set periodically by the Foundation
that reflects the Foundation’s estimate of an overall _
comparability rate for accounts in the DC IOLTA program
and that is net of allowable reasonable fees. When
applicable, the Foundation will express the benchmark rate
in relation to the Federal Funds Target Rate.

(2) Nothing in this Rule shall preclude a financial institution
from paying a higher interest rate or dividend ona DC IOLTA
account than described in subparagraph (£)(1) above.

(3) Allowable reasonable fees are the only fees and service charges
that may be deducted by a financial institution from interest or
dividends earned on a DC IOLTA account. Allowable reasonable fees
may be deducted from interest or dividends on a DC IOLTA account
-only at the rates and in accordance with the customary practices of the
financial institution for non-IOLTA customers. No fees or service
charges other than allowable reasonable fees may be assessed against
the accrued interest or dividends on a DC IOLTA account. Any fees
and service charges other than allowable reasonable fees shall be the



sole responsibility of, and may only be charged to, the lawyer or law
firm maintaining the DC IOLTA account. Allowable reasonable fees in

- excess of the interest or dividends earned on one DC IOLTA account
for any period shall not be taken from interest or dividends earned on
any othér DC IOLTA account or accounts or from the principal of any
DC IOLTA account. Nothing in this rule shall preclude a financial
institution from electing to waive any fees and service charges on a
DC IOLTA account.

(g) On forms approved by the Foundation, a financial institution that
maintains DC IOLTA accounts shall:

(n Remit all interest or dividends, net of allowable reasonable
fees, if any, on the average monthly balance in each DC IOLTA
account, or as otherwise computed in accordance with the institution's
standard accounting practice, at least quarterly, to the Foundation.
The institution may remit the interest or dividends on all of its DC
IOLTA accounts in a lump sum; however, the institution shall
provide, for each individual DC IOLTA account, to the Foundation the
information described in subparagraph (g)(2), and to the lawyer or
law firm the information in subparagraph (g)(3). '

(2) Transmit with each remittance to the Foundation a report
showing the following information for each DC IOLTA account: the
name of the lawyer or law firm in whose name the account is
registered, the amount of interest or dividends earned, the rate and
type of interest or dividend applied, the amount of any allowable
reasonable fees assessed during the remittance period, the net
amount of interest or dividends remitted for the period, the average
account balance for the remittance period, and such other information
as is reasonably required by the Foundation.

(3) . Transmit to the lawyer or law firm in whose name the account
is registered a periodic account statement in accordance with normal
procedures for reporting to depositors. '

(k) The Foundation may monitor 1) fulfiliment of the requirements of

paragraphs (f) and (g) of this Rule by institutions that elect to offer and
maintain DC IOLTA accounts; and 2) compliance by lawyers with the

IOLTA reporting requirements of Rule 1.15(b) of the DC Rules of -

. .Professional Conduct.



(i) The Foundation shall maintain records of each remittance and statement
received from a financial institution for a period of at least three years and
shall, upon request, promptly make available to a lawyer or law firm the
records or statements pertaining to that lawyer's or law firm's DC IOLTA
accounts. '

() All interest and dividends transmitted to the Foundation shall, after
deduction for the necessary and reasonable administrative expenses of the
Foundation for operation of the DC IOLTA program, be distributed by the
Foundation for the following purposes: (1) at least eighty-five percent for
the support of legal assistance programs providing legal and related
assistance to poor persons in the District of Columbia who would
otherwise be unable to obtain legal assistance; and (2) up to fifteen percent
for those programs to improve the administration of justice in the District
of Columbia as are specifically approved from time to time by this court.

(k) Definitions. As used in this rule, the terms below shall have the
following meanings:

(1) "Allowable reasonable fees" for DC IOLTA accounts are per
check charges, per deposit charges, a fee in lieu of a minimum
balance, federal deposit insurance fees, sweep fees, and a reasonable
DC IOLTA account administrative or maintenance fee.

(2) '"Foundation" means the District of Columbia Bar Foundation,
Inc.

(3) “Interest- or dividend-bearing account" means (i) an interest-
bearing account, or (ii) an investment product which is a daily
(overnight) financial institution repurchase agreement or an open-end
money-market fund. A daily (overnight) financial institution
repurchase agreement must be fully collateralized by U.S.
Government Securities and may be established only with an eligible
institution that is "well-capitalized" or "adequately capitalized" as
those terms are defined by applicable federal statutes and regulations.
An open-end money-market fund must be invested solely in U.S.
Government Securities or repurchase agreements fully collateralized
by U.S. Government Securities, must hold itself out as a "money-
market fund" as that term is defined by federal statutes and regulations
under the Investment Company Act of 1940, and, at the time of the
investment, must have total assets of at least $250,000,000.

(4) "DCIOLTA account" means an interest- or dividend-bearing
account established by a lawyer or law firm for IOLTA-eligible



funds at a financial institution from which funds may be withdrawn
upon request by the depositor as soon as permitted by law.

(5) “IOLTA-eligible funds" means those funds from a client or
third-party that are nominal in amount or are expected to be held for a
short period of time, and that cannot earn income for the client or third
party in excess of the costs incurred to secure such income.

(6) "Law Firm" - Includes a partnership of lawyers, a
. professional or non-profit corporation of lawyers, and
combination thereof engaged in the practice of law. .

@) "Financial Institution" - Includes banks, savings and loan
associations, credit unions, savings banks and any other business that

“accepts for deposit funds held in trust by lawyers or law firms which
is authorized by federal, District of Columbia, or state law to do
business in the District of Columbia or the state in which the financial
institution is situated and that maintains accounts which are insured
by an agency or instrumentality of the United States.
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COMMENTS OF THE BOARD ON PROFESSIONAL RESPONSIBILITY ON
PROPOSED CHANGES TO THE DISTRICT OF COLUMBIA RULES
GOVERNING THE INTEREST ON LAWYERS’ TRUST ACCOUNTS (I0LTA)

INTRODUCTION

The D.C. Bar Foundation (the “Bar Foundation™) has proposed to the D.C. Bar
certain revisions to the District of Columbia’s IOLTA rules. At the request of then-D.C.
Bar President Melvin White, the D.C. Bar’s Rules of Professional Conduct Review
Committee (the “Rules Review Committee™) considered those proposed amendments and
on February 5, 2009, submitted its Report and Recommendations.

The Board on Professional Responsibility (the “Board”) concurs with the
recommendations of the Ruleé Review Committee with one exception. Specifically, we
urge that the proposed reporting and periodic certification requirements should not be
made part of the Rules of Professional Conduct nor should a violation subject the
offending lawyer to discipline, but should instead be treated as administrative
requirements of Bar membership under D.C. Bar Rule I

A. The Proposals for Enforcement of New IOLTA Reporting

Requirements

The Bar Foundation’s proposal includes new requirements that attorneys report
the establishment and closing of IOLTA accounts and periodically certify their
compliance with or exemption from the IOLTA Rules.! Further, the proposal would
make a failure to comply with these requirements a violation of the disciplinary rules. As

the Bar Foundation noted:

' The Bar Foundation proposes to amend the Rules of Professional Conduct to include a new Rule 1.20.
Proposed Rule 1.20(i) would require lawyers or law firms to advise the Foundation of the establishment
and closing of IOLTA-eligible accounts. Proposed Rule 1.20(}) would require that every lawyer
periodically certify that all IOLTA-eligible funds are being held in an IOLTA account.



We do not envision that failure or refusal to comply with the
rule requiring periodic certification would subject the Bar
member to administrative suspension. Rather, as at present,
noncompliance with any of the IOLTA rules would be
addressed by the Office of Bar Counsel pursuant to the normal
disciplinary process.

Bar Foundation’s November 2, 2007 Report at 12.

The Rules Review Committee recommended that these and other provisions
relating to IOLTA accounts be placed in a proposed Rule 1.15(b),” but it was not asked
to, and did not, comment on how these requirements should be enforced. It did, however,
agree that the Bar Foundation should be empowered to monitor compliance with the

reporting and certification requirements.’.

B. The Board’s Comments

While the Board supports the reporting and certification requirements, it disagrees
with the pro;posal to make failure to comply with those requirements a violation of the
Rules of Professional Conduct. Ra£her, the Board recommends that the proposed
reporting and certification requirements be treated as administrative requirements of Bar
membership under D.C. Bar R. II, rather than in proposed Rule 1.15(b) as subjects of
disciplinary enforcement. Doing so will enable a fast response to a lawyer’s failure to
comply and will also avoid diverting the resources of the disciplinary system from cases

involving conduct that seriously affects the courts, the public, and the profession.

? Proposed Rule 1.15 (b) states, in relevant part:

A lawyer shall, in the form and manner prescribed by the District of Columbia Bar Foundation
(Foundation), (1) advise the Foundation of the establishment and closing of a DC IOLTA
Account; and (2) certify periodically to the Foundation compliance with the IOLTA requirements
of this rule or exemption from those requirements,

* As endorsed by the Rules Review Committee, proposed D.C. Bar R. XI, § 20(h) would provide: “The
Foundation may monitor . . . compliance by lawyers with the 1OLTA reporting requirements of Rule
1.15(b) of the DC Rules of Professional Conduct.”



Rule 1.15 sets forth a lawyer’s ethical obligations regarding the proper handling
of entrusted funds. Violations of its provisions are serious. Intentional or reckless
misappropriation ordinarily results, almost automatically, in disbarment and even a
negligent misappropriation results in a lengthy suspension, as may a commingling
violation. By contrast, the reporting and certification requirements set forth in the
proposed amendments to Rule 1.15(b) are prophylactic measures intended to remind
attorneys of their IOLTA obligations. They do not prescribe the manner in which a
lawyer must handle entrusted funds, but instead require a lawyer to state that he or she
has fulfilled those substantive duties. The courts, the profession, and the public must be
protected from lawyers who mishandle entrusted funds, but a lawyer who complies with
these duties does not pose a risk to the public merely because he or she fails to report or
' certify that compliance. In short, the certification and reporting requirements do not
directly implicate the public interest; they are a means to an end, not an end in
themselves. With the exception of the requirement to report professional misconduct in
Rule 8.3, which is critical to a self-regulating profession, the D.C. Rules of Professional
Conduct contain no administrative reporting requirement that carries disciplinary
sanctions for noncompliance.*

Rather, reporting and certification regarding the handling of IOLTA funds are

more propetly included among the administrative requirements of Bar membership set

* Imposing disciplinary sanctions based on noncompliance with rules that have not been adopted by the
Court also raises serious questions. The proposed reporting and certification rules would delegate to the
Bar Foundation the authority to develop the reporting and certification requirements that the disciplinary
system would then be asked to enforce. We believe that discipline should be reserved for violation of
cthical norms established by the Court.



forth in D.C. Bar Rule II. Other such requirements include: periodic registration;’
maintaining on file a current address; paying Bar dues; and, for new lawyers, completion
of a mandatory ethics course. These important requirements enable the Bar to operate
smoothly, and noncompliance exposes a lawyer to an administrative suspension.

Administrative suspension is far more likely than disciplinary action to promote
quick compliance with the reporting requirements at relatively little cost. As in the case
of failure to register or to pay Bar dues, the Bar would be able to act promptly and on its
own initiative, following notice that a lawyer has failed to make the required report
and/or certification. No lengthy proceedings are necessary. The disciplinary system, by
contrast, involves layers of procedural requirements, culminating, in most cases, in
review before the D.C. Court of Appeals, before any sanction is imposed, and the process
is often lengthy. Although this deliberate process is suitable for enforcing ethical norms,
it is not well adapted to compelling the timely submission of reports and certifications. If
the expectation is that an initial inquiry from Bar Counsel ';Vould stimulate compliance,
surely the same can be said of a notice of administrative suspension by the Bar.

The recent amendments to Rule XI reflect a clear indication from the Court that
only serious and contested cases should command the resources of the disciplinary
system. We do not think that noncompliance with a reporting requirement, when the
lawyer may be complying with substantive ethical obligations, meets this threshold. To
divert the resources of Bar Counsel, the lawyers and public members who volunteer their

time, and members of the Court to enforce reporting requirements seems contrary to the

* Perhaps lawyers could be required to file the necessary certification regarding compliance with or
exemption from the IOLTA requirements with the annual registration statement.

4



Court’s direction. It is, moreover, ill-advised, especially at a time when the number of
complaints may increase due to the current economic environment.

CONCLUSION

The Board appreciates the opportunity to submit its comments on the proposed
changes to the IOLTA rules. We hope they are of assistance to the Rules Review
Committee and the D.C. Bar Board of Governors.

Respectfully submitted,

THE BOARD ON PROFESSIONAL RESPONSIBILITY

Chair
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MEMORANDUM

TO: D.C. Bar Board of Governors
FROM: Katherine A. Mazzaferri, Cynthia D. Hill, Carla J. Freudenburg
DATE: June 8, 2009

SUBJECT: Staff Recommendations on Certain IOLTA Proposals
Introduction

As an overarching principle, the Rules of Professional Conduct Review
Committee (“Rules Review Committee™), the Bar staff and the Bar Foundation agree that
a comprehensive IOLTA rule will further the important mission of the Bar Foundation --
to make funding available to legal service providers in the District of Columbia by
increasing the revenue available to the Bar Foundation. The Bar Foundation and the Bar
staff further agree that member education will be important to the success of
implementing any revised IOLTA rules.

However, there are several aspects of the proposed revisions to Rule 1.15 to
which the Rules Review Committee, the Bar Foundation, and Bar staff have each taken a
different approach. These different approaches involve proposals for a limited exception
to compliance with the IOLTA rules for lawyers who engage in multijurisdictional
practice; a requirement that members certify their compliance with or exemption from the
IOLTA rules; certain additional reporting requirements for members who are required to
maintain IOLTA trust accounts; and enforcement mechanisms.

Multijurisdictional Practice Exemption

The Rules Review Committee and the Bar Foundation have taken different
approaches to determining who is covered under the proposed multijurisdictional
(“MJP) practice exemption in Rule of Professional Conduct 1.15(b).

The attached memoranda from the Rules Review Committee and the Bar
Foundation provide details about the approach and rationale each has taken in drafting
the exception to RPC 1.15.

Member IOLTA Rules Education Campaign

The Bar staff consensus is that the most productive, cost-effective way to notify
members about the new IOLTA rules and to facilitate compliance is through a
comprehensive, in-depth program education effort, to be conducted under the Bar’s Rules
Education Program. This emphasis on extensive member education is particularly
important because the requirements of the different jurisdictions in which some D.C. Bar
members are licensed to practice may initially complicate those members’ understanding



of how the revised rules would apply to them. The Bar Foundation supports the Bar’s
proposed member education campaign, and it is anticipated that the Bar Foundation
would be involved in education and outreach to members.*

The Bar can draw on its successful experience in conducting the 2007 Rules
Education Program on the substantial changes to the D.C. Rules of Professional Conduct.
For example, all CLE courses devoted to the Rules changes received “good” to
“excellent” ratings; most courses and faculty received “excellent” ratings; almost every
course had feedback about the useful and practical nature of the courses; and many
individual attendees commented that it was the best CLE they had attended. The 2007
Bar Conference was wholly devoted to the Rules changes, and the changes were
highlighted in the E-Brief and the Washington Lawyer. The outreach has been ongoing:
in FY 2007-08, 1,869 people attended 31 different courses that were in the Rules
Education Program.

Additionally, the Mandatory Course on the D.C. Rules of Professional Conduct
and D.C. Practice, which is offered 12 times a year, receives consistently high ratings and
reaches approximately 3,500 members annually. “Basic Training,” a popular, intensive
seminar for solo practitioners produced by the Practice Management Advisory Service,
receives consistently outstanding feedback.

The Rules Education program on revised IOLTA rules would include:
1. Washington Lawyer: Bar president’s page; “Speaking of Ethics” column; “Bar

Counsel” column; and feature article(s). Articles and columns on the topic could appear
in consecutive issues.

2. Continuing Legal Education: A new course about the new IOLTA rules could
be developed, or the topic could be included as part of the existing CLE course on Ethics
and Trust Accounts. The course could be offered free of charge to members; also
available on a CD and online (if this latter method of delivery becomes available).

3. Mandatory Course on the D.C. Rules of Professional Conduct and D.C.
Practice: The topic would be included in the ethics, disciplinary system and regulation
counsel segments of Course sessions.

4. Sections: Educational events sponsored by the solo and small firm committee
of the Law Practice Management Section.

5. D.C. Bar Website: A lead story about changes to the IOLTA rules would be
posted periodically on the Bar’s website.

! Although the Bar Foundation supports a member education campaign, it does not view the member
education campaign as an alternative to an IOLTA certification and reporting plan.



6. Regqulation Counsel Staff: Legal ethics counsels and the manager of the
Practice Management Advisory Service (PMAS) would educate members one-on-one
through phone and e-mail consultations about the new rules and compliance.

7. _“Basic Training” seminar: Sponsored by the Practice Management Service
Committee, this intensive seminar for new and current solo practitioners is held once or
twice a month by the PMAS manager. During sessions of this seminar, the manager and
Bar Foundation staff would be available to educate members about the new IOLTA rules.

8. Bar Foundation: Through its work of managing and distributing IOLTA
funds, the Bar Foundation has established relationships with area banks and large District
law firms. It is anticipated that the Bar Foundation would continue its outreach and
education efforts about the new IOLTA rules to the banks and law firms.

9. Online surveys to selected groups of members (particularly to solo practitioners
and to attorneys in small, medium and large firms) before and after implementation of the
IOLTA rules to assess members’ awareness of the IOLTA rules and the effectiveness of
the Bar’s notice to members, and to identify ways in which the Bar could facilitate
members’ compliance. This idea originated from a recent discussion with the Bar
Foundation.

10. The Bar can provide to the Bar Foundation contact information on the firm
administrators for the largest law firms located within the District of Columbia, which
would enable the Bar Foundation to reach approximately 9,000 lawyers.

11. After two years, an evaluation and cost/benefit analysis should be considered
to determine if a certification plan would be appropriate, and if so, how it might
effectively be designed.

Certification Requirement

The Bar Foundation has proposed that D.C. Bar members be required to certify
whether they are complying with the IOLTA rules or whether they are exempt from
them.  Under the Foundation’s proposal, non-compliance with the certification
requirement would be treated as a disciplinary violation.

Although the Rules Review Committee’s Report includes an IOLTA certification
requirement in RPC 1.15 (b),? originally proposed by the Bar Foundation, the Rules
Review Committee has taken no position on the merits of the form and manner of this
requirement.®

2 “A Bar member shall in a form and manner prescribed by the Foundation... (2) certify periodically to the
Foundation compliance with the IOLTA requirements of this rule or exemption from those requirements.”

® The Bar Foundation’s proposal was in proposed RPC 1.20, and it specified that certifications would be
submitted to the D.C. Bar.



In comments filed about the proposed IOLTA rule changes, the Board on
Professional Responsibility (BPR) and the Office of Bar Counsel (OBC) stated their
belief that non-compliance with a certification requirement should not subject a member
to disciplinary suspension because a member’s failure to do so does not directly implicate
the public interest, which the Rules of Professional Conduct are intended to protect.
Additionally, enforcing a certification requirement would divert the resources of the
Office of Bar Counsel from prosecuting serious and contested disciplinary cases. Instead,
they recommended that enforcement of the IOLTA provisions be through administrative
suspensions.

The Bar staff believes, however, that certification would be unduly
administratively burdensome and expensive, and there is no assurance that imposing such
a requirement would produce the desired result -- more revenue for the Foundation - or,
if more revenue, enough additional revenue to offset the costs of administering a
certification program. In addition, the Bar staff concurs with the views expressed by the
BPR and the OBC that non-compliance with a certification requirement should not be
subject to disciplinary suspension. Contrary to the alternative suggested by the BPR and
OBC, however, Bar headquarters staff also believes that non-compliance with a
certification requirement should not result in administrative suspension, i.e., the loss of
one’s license to practice law, under D.C. Bar Rules 11 or any other Bar rule.*

Sanctions for Non-Compliance

Information from other jurisdictions demonstrates that there are a variety of
approaches to the issues of whether to require certification of IOLTA compliance and, if
so, how to enforce the requirement.”> For example, although Maryland requires lawyers
to report their compliance with, or exemption from the IOLTA rule or statute, its Rules
do not specify any penalties for non-compliance. New York reports that lawyers are not
required to certify. Pennsylvania lawyers are obligated to certify, and the attorney’s
annual registration form will not be processed if he or she does not certify IOLTA
compliance or exemption. In addition, even where it appears that there are sanctions for
non-compliance, imposition of the sanctions may be inconsistent. For example, although
Texas lawyers are subject to suspension for failing to certify, sometimes this penalty is

* Typically, the non-disciplinary parts of the Bar have had responsibility for handling matters where non-
disciplinary enforcement is appropriate.

Although the BPR recommended administrative suspension for non-compliance with a
certification requirement, the BPR did not consider the option of no enforcement because that question was
not before it when it reviewed the Rules Review Committee’s report. As a preliminary view, the BPR
leadership has a concern about the non-enforcement proposal of the Bar headquarters staff; however, the
full BPR has not had the opportunity to consider the matter.

> Chart, IOLTA Compliance Reporting Information 2006, IOLTA Clearinghouse Database — Self
Reporting by Programs.



not enforced. California also has a certification requirement, but it appears that it is not
currently being enforced.®

Certification itself, as opposed to compliance with the underlying ethical
requirement of properly maintaining an IOLTA account, is a technical process that does
not — and, in this jurisdiction, should not -- rise to the level of becoming an ethical
requirement.” None of the other ethical requirements of the D.C. Rules of Professional
Conduct have certification requirements.

Disciplinary or administrative suspension for non-compliance with a certification
requirement would likely fall disproportionately on solo and small firm practitioners.
Unlike large-firm practitioners, who have support systems in place to monitor and
respond to a certification requirement, it is typically more of a challenge for solo and
small-firm practitioners to handle administrative and business tasks related to their
practices. Moreover, in the current economic climate, more attorneys, including recent
law school graduates, are opening solo practices, and current solo and small firm
practitioners are struggling with diminished revenue and resources. We believe that Bar
resources would be better spent on notice to our members about the new IOLTA rules
through intensive education efforts instead of punishing lawyers for failing to certify
compliance or exemption with the IOLTA rules.

Cost Effectiveness Analysis

A certification requirement is expensive, and not known to be cost effective. As
of November 2008, it was estimated that it would cost approximately $208,000 during
the first year to reach 88,000 members by postal mail® and nearly $160,000 annually in
subsequent years. This estimate includes only the cost of postage, and the labor costs for
database design and data collection; it does not include the costs of ongoing editing,
maintenance or analysis of the data, creating reports, etc.” These costs would only rise as
the Bar’s membership increases and postage and labor costs increase.

The costs of certification would have to be absorbed by the Bar Foundation. The
1980 member referendum prohibits the use of Bar dues for administering this program.

® Maryland, New York and Pennsylvania are voluntary bar jurisdictions; California, Florida and Texas are
unified bars.

" Without a track record of applying other methods, such as massive education, to secure compliance,
certification and sanctions would be a particularly harsh response to a member who properly maintains all
accounts but fails to submit a certification that he or she is complying with the IOLTA rules, or the member
who clearly is exempt from the IOLTA requirements but fails to submit a certification to that effect.

8 Given the unreliability of e-mail (e.g., incorrect and outdated addresses, member restrictions on usage,
spam filters, employer rules about receipt of non-employment e-communications, etc.), e-mail would not be
a viable alternative for effective notice to members who would be subject to the new requirements.

° The Bar staff also has not attempted to design or to estimate the costs of administering a process for
administrative suspension of members who do not comply with a certification requirement, as proposed by
the Bar Foundation.



If asked by the Court of Appeals for its opinion on using dues funds for certification, the
BOG would have to determine, as a policy matter, if it thought that this use of dues was
an appropriate, and a good use of dues, given the other Bar programs that the Bar is not
permitted to fund with dues™®, as well as the limitations on available resources for those
activities that are currently dues-funded.

Certification is unlikely to be cost effective for the Bar Foundation. The Bar
Foundation has told us that $208,000 is the equivalent of nearly two months of revenue
for it. However, given the current economic climate, the Foundation is now facing a
$1,000,000 shortfall in interest revenue this year, and if a certification requirement were
in effect, the costs of certification would absorb a higher percentage of its income —
almost 20%.™

We are unaware of any way to quantify the amount of extra interest revenue that
the Bar Foundation might gain through a certification requirement that would enable it to
cross-check banking data and track down revenue that it otherwise may be “missing.”
There is no way of knowing whether a certification requirement would net the
Foundation a “profit” in excess of the funds it would expend on certification.

Because there is not a uniform method for administering a certification
requirement that can be duplicated reliably to produce enough revenue to justify the
significant costs to administer it, we believe that it would be prudent initially to take a
careful approach before implementing a certification program in this jurisdiction.

IOLTA Account Reporting Requirements

The Rules of Professional Conduct Review Committee’s Report also includes an
IOLTA reporting requirement in RPC 1.15(b)(1): “A Bar member shall in a form and
manner prescribed by the Foundation (1) advise the Foundation of the establishment and
closing of a DC IOLTA account .. . .”

% Including the CLE Program, which assists members in complying with their ethical obligations under
RPC 1.1 to maintain the requisite knowledge and skills to represent clients competently.

1 The variety of approaches among other jurisdictions may reflect how much IOLTA revenue is reliably
anticipated as compared to with how much it costs to administer a certification requirement. For example,
in 2007-08, Florida received $44 million in IOLTA revenue; California received $22 million in 2008;
Texas, $20 million in 2007; Pennsylvania, $12.1 million in 2008; and Maryland, $6.7 million in 2008.

Although we do not know the break-out of the costs of administering California’s IOLTA certification,
California administers IOLTA accounts, the California Equal Access Fund, the Justice Gap Fund and the
administration of grants to legal services providers with a $1.5 million operating budget. Three full-time
staff work on IOLTA administration. Texas administers IOLTA compliance with two full-time staff who
spend 50 to 60% of their time on compliance work during an approximately six-month period, and one
assistant who provides full-time support during the same six months. Members comply through their law
firms, online, or by mail. Last year, the Texas certification process moved more fully online; members
were mailed only one paper reminder.



As with the proposed certification requirement, included in the Bar Foundation’s
report, the Rules Review Committee has taken no position on the form and manner of its
implementation. *2

The Bar Foundation has proposed that non-compliance with the reporting
requirement should be treated as a disciplinary violation. While disagreeing with this
approach, the BPR and the OBC have suggested that failure to report the opening and
closing of IOLTA accounts should be subject to administrative suspension.*®

Based on the research about some other jurisdictions, there is lack of uniformity
and indeed, considerable ambiguity about whether there are penalties for bar members
who fail to report the opening and closing of IOLTA accounts. For some jurisdictions, it
is difficult to determine whether reporting is even required. For example, in Maryland
and Pennsylvania, it is unclear whether attorneys are required to report the opening and
closing of IOLTA accounts. According to IOLTA instructions given to California and
Texas attorneys, it appears that they are required to report, but it is not clear that this is a
rule-based requirement. Florida’s ethical rules do require a member to report the opening
of an IOLTA account (but are silent about whether the attorney must report the closing of
such accounts), and failure to do so presumably subjects a member to disciplinary
sanctions.

For the reasons expressed about certification, we do not think that there should be
any consequences for the failure of a D.C. Bar member to notify the Bar Foundation of
the opening and closing of an IOLTA account. In addition, Bar staff also believes that
non-compliance should not result in administrative suspension under D.C. Bar Rule Il or
any other Bar rule.

However, we recognize that there are public policy reasons why the Bar
Foundation would want members to notify it when they establish and close IOLTA
accounts. For example, under current Appendix B(c)(1) and (2) to Rule X of the D.C.
Bar Rules and the form used to establish an IOLTA account, the depository is directed by
the lawyer or law firm to remit the interest, other financial information and the name of
the lawyer or law firm associated with the IOLTA account to the D.C. Bar Foundation.
The form also directs the lawyer to send a copy to the Bar Foundation (DC IOLTA
Account Election Form attached). However, the Bar Foundation reports that banks and
Bar members are inconsistent in providing this information. Thus, the Bar Foundation’s
proposed notice requirement would enable Foundation staff to cross check for accuracy
the IOLTA account information and interest that the banks are providing to the Bar
Foundation.

12 The Bar Foundation’s proposal was in proposed RPC 1.20, and specified that notice would be made to
the Bar Foundation in a form and manner prescribed by the Bar Foundation.

B3 As was the case with its consideration of the certification requirement, the BPR did not consider the
alternative of no enforcement of an account reporting requirement because that question was not before it.
While the BPR leadership preliminarily has a concern about the non-enforcement proposal, the full BPR
has not had the opportunity to consider the matter.



The Rules Review Committee’s proposed Section 20(g)(1) through (3) to Rule XI
of the Rules Governing the Bar mirrors the purpose and function of current Appendix
B(c)(1) and (2). The Bar Foundation agreed with the Rules Review Committee’s
placement of this language in Rule XI instead of an RPC.* The current language of
Appendix B(c) states that lawyers or law firms depositing client funds . . . shall direct the
depository institution to remit the interest to the Bar Foundation, etc. In comparison, the
proposed language of Rule XI Section 20(g) does not include the language “lawyers or
law firms shall direct the depository institution.” Instead, Section (g) states that “On
forms approved by the Foundation, a financial institution that maintains DC IOLTA
accounts shall . . .” However, the obligations of the banks to the Bar Foundation are the
same under the current and proposed rules.

Although we do not believe that there should be disciplinary or administrative
consequences for the failure of a Bar member to report the opening and closing of an
IOLTA account to the Bar Foundation, we support the idea that there should be a strong
statement by the Court of Appeals as to the importance of lawyers reporting this
information to the Bar Foundation. Additionally, there needs to be clarity on this point
for our members and for our staff experts in the Legal Ethics and Practice Management
programs who typically field these kinds of inquiries. In a manner analogous to RPC
Rule 6.1, where members are encouraged to either provide pro bono representation or
contribute to legal services providers, we suggest that members should be encouraged —
although not required -- to notify the Bar Foundation of the establishment and closing of
IOLTA accounts.

Conclusion

We strongly believe that an intensive education effort by the Bar and the Bar
Foundation will accomplish the goal of educating Bar members about their new
obligations under the revised IOLTA rules and will increase interest revenue to the Bar
Foundation without the significant drain on revenue and staff resources that reporting and
certification requirements would entail. The Bar already has a successful member
education program to draw on in designing this effort.  Several years after
implementation of the IOLTA rules, an assessment can be considered to determine if
certification and/or account reporting requirements are necessary to enhance the Bar
Foundation’s revenue and work significantly.

We also support surveys of our members to measure compliance with the IOLTA
rules and to help us improve our efforts to facilitate member compliance.

Because we recognize that there are public policy reasons why the Bar
Foundation would want members to notify it when they establish and close IOLTA
accounts, we support a voluntary program accompanied by a strong statement from the

 The Rules Review Committee believed that the obligations of the approved depositories were more
appropriately housed in Rule Xl instead of a Rule of Professional Conduct, which governs obligations of

lawyers.



Court within the Rules of Professional Conduct to encourage Bar members to notify the
Bar Foundation when they open and close IOLTA accounts.
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District of Columbia Bar
Board of Governors Meeting*
June 9, 2009

Call to Order
(Agenda Item 1)

President Robert J. Spagnoletti called the meeting to order at 2:35 p.m.

The members of the Board of Governors present at the meeting were President-
elect Kim M. Keenan, and Board members Johnine P. Barnes, Amy L. Bess, Paulette E.
Chapman, Judith M. Conti, Sabine S. Curto, Judy Deason, Natalie F. P. Gilfoyle, Ankur
J. Goel, Ellen M. Jakovic, Charles Lowery, Jr., Barry Mills, Laura A. Possessky,
Christina G. Sarchio, Melvin White, and Benjamin Wilson.

Bar Headquarters staff in attendance included Katherine A. Mazzaferri, Cynthia
D. Hill, Joseph P. Stangl, Maureen Thornton Syracuse, Kathryn Alfisi, Elvira French,
Carla J. Freudenburg, Mark Herzog, Cynthia D. Kuhn, Karen Savransky, Candace Smith-
Tucker, and Hope C. Todd. Also in attendance were Katherine L. Garrett, Executive
Director, D.C. Bar Foundation, Eric L. Hirschhorn, Chair, Rules of Professional Conduct
Review Committee, Stephen J. Pollak, President, D.C. Bar Foundation, James E. Rocap
I1l, Chair, Sections Council, Daniel Schumack, Vice-Chair, Rules of Professional
Conduct Review Committee; and Gene Shipp, Bar Counsel.

Proposal on Amendments to the IOLTA Rules
(Agenda Item 9)

Eric L. Hirschhorn, Chair, and Daniel Schumack, Vice-Chair, of the Rules of
Professional Conduct Review Committee presented their recommendations on revisions

to the IOLTA rules located behind Tab 9. The committee’s recommendations were in

! IOLTA discussion only; all other portions of the minutes are redacted.



response to proposals originally submitted to the Bar by the D.C. Bar Foundation and to
comments filed during a public comment period. The presentation by Mr. Hirschhorn
and Mr. Schumack was followed by presentations by Katherine L. Garrett, Executive
Director, and Stephen J. Pollak, President of the D.C. Bar Foundation. It was noted that
there was agreement that the Board of Governors should recommend to the Court of
Appeals the adoption of mandatory IOLTA and rate comparability, but the Rules Review
Committee and the Bar Foundation differed on how to define which Bar members would
be subject to the new rules and which would be exempt. In particular the issue was the
application of the rules to attorneys with multijurisdictional practices, i.e., how to address
the possibility that they could be subject to conflicting rules among the District and other

jurisdictions.

It was also noted that the Bar Foundation had originally proposed that the IOLTA
rules require attorneys to certify whether they maintained IOLTA accounts or were
exempt and to report to the Foundation on the opening and closing of such accounts, and
that attorneys be subject to disciplinary suspensions for failing to certify or to report.
However, in response to comments from the disciplinary system opposing disciplinary
suspensions and a briefing memo from the Bar headquarters staff recommending that the
Board support an extensive member education campaign instead of recommending
certification and/or reporting requirements with administrative suspensions, Ms. Garrett
stated that the Foundation would explore developing a program of monitoring and
voluntary reporting to complement the education campaign, instead of continuing to

recommend certification and reporting.



She suggested that this might involve a two-year period focused on education by
the Bar and the Foundation and outreach by the Foundation, which would be followed by
two more years of the outreach possibly including heightened requests for information,
with evaluation and assessment of the effectiveness of the education and outreach efforts
in the fifth year. Mr. Pollak suggested that the proposed revisions to Rule XI, Section
20(h) of the Rules Governing the Bar could be further revised to provide that the Bar
Foundation would be authorized to engage in monitoring in lieu of certification and

mandatory reporting.

It was noted that attorneys would continue to be subject to disciplinary action for

failing to maintain their IOLTA accounts properly.

After a lengthy discussion of the multijurisdictional practice issue, the Board of
Governors requested that the presenters prepare several scenarios that would illustrate
how each of the proposals would apply in various multijurisdictional practice settings. In
addition, President-elect Keenan asked that the Bar Foundation present to the Board a

description of how a monitoring effort would work.
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District of Columbia Bar
Board of Governors Meeting®
July 21, 2009

Call to Order
(Agenda Item 1)

President Kim M. Keenan called the Board of Governors to order at 1:15 p.m.

The members of the Board of Governors present at the meeting were: Johnine P. Barnes,
Paulette E. Chapman, Judith M. Conti, Sabine S. Curto, Judy Deason, Ronald S. Flagg,
Meredith Fuchs, Nathalie F.P. Gilfoyle, Ankur J. Goel, Ellen M. Jakovic, Kim M. Keenan,
Barry C. Mills, Laura A. Possessky, James W. Rubin, and R. Justin Smith. Amy L. Bess,
Charles R. Lowery, Jr., Christina G. Sarchio, and Robert J. Spagnoletti participated by
telephone.

The Honorable Eric T. Washington, Chief Judge, D.C. Court of Appeals, and the
Honorable Lee Satterfield, Chief Judge, D.C. Superior Court, joined the meeting. Bar
headquarters staff members who attended were Katherine A. Mazzaferri, Cynthia D. Hill,
Joseph P. Stangl, Maureen Thornton Syracuse, Carla J. Freudenburg, Mark Herzog, Cynthia G.
Kuhn, Daniel Mills, Karen Savransky, and Hope C. Todd. Others in attendance were Elizabeth
Branda, Board on Professional Responsibility; Katherine Garrett, D.C. Bar Foundation; Eric L.
Hirschhorn, Rules of Professional Conduct Review Committee; Virginia A. McArthur,
Continuing Legal Education Committee; Stephen J. Pollak, D.C. Bar Foundation; Daniel
Schumack, Rules of Professional Conduct Review Committee; and Gene Shipp, Office of Bar
Counsel.

Proposal on Amendments to IOLTA Rules
(Agenda Item 14)
Ms. Hope Todd summarized the three proposals for revisions to the IOLTA Rules to

make IOLTA mandatory for D.C. Bar members and to require interest rate comparability for all

L JoLTA discussion only; all other portions of the minutes are redacted.



approved depositories. These included a November 2007 proposal of the D.C. Bar Foundation,
a June 4, 2009 proposal of the Rules of Professional Conduct Review Committee (“Rules
Review Committee”), and a June 9, 2009, proposal of the D.C. Bar Foundation. The critical
distinction among the three proposals is how each rule addresses exemptions for members with
multi-jurisdictional practices.

Mr. Daniel Schumack, Vice-Chair of the Rules Review Committee, presented the Rules
Review Committee’s recommendation, which would allow an exemption if the lawyer is
otherwise compliant with contrary mandates of a tribunal or is participating in, and compliant
with the trust accounting rules and IOLTA program of the jurisdiction in which the lawyer is
licensed and principally practices. He highlighted the committee’s concerns about a transaction-
based rule, e.g., the risks that attorneys would have to maintain multiple trust accounts, incur
additional expense to manage and maintain them, and potentially commit disciplinary violations
if funds were placed in the wrong accounts. He expressed the committee’s desire to simplify
and to clarify the IOLTA and trust accounting rules.

Mr. Eric L. Hirschhorn, Chair of the Rules Review Committee, also described the
differences among the proposals.

Mr. Stephen J. Pollak, immediate past President of the D.C. Bar Foundation, and Ms. Katherine
L. Garrett, Executive Director of the Bar Foundation, described the Foundation’s November
2007 proposal, which would take a transactional approach and would require that all IOLTA
funds arising out of transactions with a nexus to the District of Columbia be placed in D.C.
IOLTA accounts. In response to the Rules Review Committee proposal, the Bar Foundation
also put forward its June 9, 2009 proposal, which considers the practitioner’s principal place of
practice and would permit an exception to the D.C. IOLTA rule only when there is a conflict

between the D.C. rule and the contrary mandates of a tribunal or another jurisdiction’s rules.



Mr. Shipp described the Bar Counsel’s analysis of disbursement irregularities and overdraft
notices related to IOLTA accounts. He concluded that the number of matters involving trust
accounts docketed by Bar Counsel is very small in relation to the total number of complaints
received about other matters.

Mr. Mills discussed the impact on solo and small firm practitioners of maintaining
multiple IOLTA accounts. He noted that in his Basic Training seminar, he receives many basic
questions about trust accounts. He commented that any IOLTA rule adopted should be clear and
easy for practitioners to follow.

The discussion moved to the merits of a transaction based or principal place of practice
approach to addressing multi-jurisdictional practice considerations, the ease of practice for
attorneys, and the increase in the amount of money potentially available for IOLTA.

ACTION ITEM: Ms Keenan requested the sense of the Board as to Option 1,
the Bar Foundation’s proposal of November 2007 of a transaction-based
approach. The sense of the Board of Governors was to reject option 1.

ACTION ITEM: A motion was made and seconded to vote between options 2,
the Rules Review Committee proposal of June 4, 2009 (rate comparability
required for approved depositories and IOLTA participation mandatory for
attorneys with exemption based on “licensed and principally practices”) and 3,
the Bar Foundation proposal of June 9, 2009 (rate comparability required for
approved depositories and IOLTA participation mandatory for attorneys with
exemption based on “contrary mandates”). Through a ballot vote by the voting
members of the Board of Governors, the Board decisively approved
recommending option 2 to the Court of Appeals.

Ms. Garrett then discussed the Bar Foundation’s proposal on IOLTA monitoring by the
Bar Foundation. Citing potential disciplinary consequences, Ms. Elizabeth Branda requested an
opportunity to review and comment on any proposal on IOLTA monitoring. Ms. Mazzaferri
discussed concerns related to sharing member records with the Bar Foundation for its
monitoring efforts. She noted that those concerns could be addressed in a transmittal letter to

the Court of Appeals. The Board then considered two separate proposals for draft language, one

submitted by the Bar Foundation and the other by the D.C. Bar staff.



ACTION ITEM: A motion was made and seconded to approve in principle an
IOLTA monitoring concept, with the specific language to be developed by the
Bar Foundation and the Rules Review Committee, for final approval by the
Executive Committee. The motion was accepted without objection.
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MEMORANDUM

TO: Board of Governors
FROM: Katherine A. Mazzaferri
RE: Update on IOLTA

DATE: September 4, 2009

Bar President Kim Keenan has added an IOLTA matter to the September
Board meeting agenda. She would like the Board to act on two outstanding items from
the July 21, 2009 meeting about the proposed revisions to the IOLTA rules. Although
the Board had delegated to the Executive Committee authority to approve the final
language, in view of the timing of the upcoming Board meeting on September 8, Kim
has determined that action by the Board seems most appropriate. This item will be taken
up at approximately 4:35 p.m. on Tuesday, September 8, 2009,
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MEMORANDUM

TO: Board of Governors

FROM: Kim Michele Keenan
Ronald S. Flagg

RE: Action Items for the Board of Governors on IOLTA

DATE: September 4, 2009

Below are two action items for the September meeting.

The first item is to approve language in a new Comment 4 to Rule of
Professional Conduct 1.15. The language would provide guidance on good faith
determinations about where a lawyer “principally practices” for multi-jurisdictional
practitioners. ‘

The second item is to approve our recommendation that the Bar not
include provisions about the monitoring of Bar members’ participation in IOLTA by
the Bar Foundation in the package of proposed IOLTA revisions to be transmitted to
the Court of Appeals.

A. Comment 4: Good Faith Determination

Background

. At the July 21 Board meeting, the Board approved the concepts in the
IOLTA proposal recommended by the Rules of Professional Conduct Review
Committee (“Rules Review Committee™), with specific language of the final rule to
be drafted by the Rules Review Committee for approval by the Executive
Committee. The specific language is a new comment to Rule 1.15(b). Rule 1.15(b)
includes an exception to the mandatory IOLTA rule where the lawyer is participating
in, and compliant with, the trust accounting rules and the IOLTA program of the
jurisdiction in which the lawyer is licensed and principally practices. The new
comment is intended to provide guidance where a lawyer must make a good faith
determination of the jurisdiction in which the lawyer principally practices. The new
Comment [4], drafted by the Chair and Vice-Chair of the Rules Review Committee,
and the Assistant Director for Legal Ethics, appears below.

1101 K Street NW, Suite 200, Washington DC 20005-5937 ® 202-737-4700, FAX 202-626-3471, www.dcbar.org



[4] The exception to Rule 1.15(b) requires a lawyer to make a good faith
determination of the jurisdiction in which the lawyer principally practices.
The phrase “principally practices” refers to layer the conduct of an
individual lawyer, not to the principal place of practice of his or her law
firm (which might yield a different result for a lawyer with partners). For
purposes of this rule, an individual lawyer principally practices in the
jurisdiction where the lawyer is licensed and generates the clear majority of
his or her income. If there is no such jurisdiction, then a lawyer should
identify the physical location of the office where the lawyer devotes the
largest portion of his or her time. In any event, the initial good faith
determination of where the lawyer principally practices should be changed
only if the lawyer’s circumstances change significantly and the change is
expected to continue indefinitely.

B. IOLTA Monitoring

Background

On July 21 the Board also approved in principle provisions that would provide
notice to Bar members that the Bar Foundation may monitor Bar members’ participation in
the IOLTA program, with the specific language to be developed by the Bar Foundation and
the Rules Review Committee, for final approval by the Executive Committee. The specific
language that was developed by representatives of the Bar, the Board and the Bar
Foundation is below.

Rule 1.15, Comment 4:!

The D.C. Bar Foundation (Foundation) administers the DC IOLTA
program. The Foundation may monitor lawyers’ participation in the DC
IOLTA program. Additional elements of the IOLTA program are found in
Section 20 of Rule XI-of the Rules Governing the District of Columbia
Bar. More information is available on the Foundation’s website
www.dcbarfoundation.org.

Rule X1, Section 20(h):

The Foundation may monitor 1) fulfillment of the requirements of
paragraphs (f) and (g) of this Rule by institutions that elect to offer and
maintain DC IOLTA accounts; and 2) lawyers’ participation in the DC
IOLTA program.

You may recall that at that meeting, Betty Branda, Executive Attorney of the Board on
Professional Responsibility (BPR), asked that BPR have the opportunity to review and

! At the time of drafting, the comment about TOLTA monitoring was designated as Comment 4. However, proposed
Comment 4 is now intended to be the comment about a lawyer’s good faith determination about his/her principal
place of practice as described above.



comment on any monitoring proposals, because of concerns about potential disciplinary
implications. In comments received on July 30, BPR raised several issues about the
proposed monitoring provisions that will require further review. We intend io ask the Bar’s
Regulations/Rules/Board Procedures Committee to study those and related issues -
including issues related to any enforcement mechanism and remedies for non-compliance --
in order to make a recommendation to the Board on what should ultimately be proposed to
the Court.

In light of BPR’s concerns and our view that further study is warranted, we are
recommending that the Bar not forward the proposed monitoring language to the Court at
this time. We anticipate that the Bar would forward proposed amendments that address
monitoring by the Bar Foundation and these other related issues at a later time, based on the
study and recommendations of the Regulations/Rules Committee.

In sum, our proposal is to move forward with revisions to the IOLTA rules in two
steps. Step one would involve modification of the rules to adopt mandatory IOLTA and rate
comparability. We propose to ask that the Court not delay its consideration of the attached
proposed rules revisions implementing this step. Assuming that the Court changes the
IOLTA rules, the immediate focus for implementation would be on member education. The
Bar plans to work with the Bar Foundation to conduct an intensive member education
campaign to provide notice to Bar members about the new IOLTA rules and how to comply
with them.

Step two would cover the monitoring and enforcement provisions. Monitoring of
IOLTA accounts by the Bar Foundation is not anticipated to begin until at least the third
year after implementation of the revised IOLTA rules — and only after public notice and
comment on the monitoring provisions. Under these circumstances, we believe that adoption
of the mandatory IOLTA and rate comparability provisions should not be delayed by the
time required for further consideration of the monitoring and enforcement issues.

Last month, the Bar Foundation’s Executive Director was informed in response to
her inquiry that in light of the issues raised by the BPR’s comments, the Bar might decide
not to forward the IOLTA monitoring provisions to the Court at this time. The Executive
Director urged that the monitoring provisions be included in the IOLTA proposal to be
forwarded to the Court. Because, as noted above, the BPR’s comments also highlight the
existence of open questions concerning the enforcement and remedies related to non-
compliance with the IOLTA rules, we believe the more prudent course is to follow the two-
step approach summarized above.

Attachments
cc: Katherine A. Mazzaferri, Esq.

Cynthia D. Hill, Esq.
Carla J. Freudenburg, Esq.
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BOARD ON PROFESSIONAL RESPONSIBILITY

July 30, 2009

Kim Michele Keenan, Esquire

President, District of Columbia Bar

c/o Carla J. Freudenberg, Esquire

Regulation Counsel, District of Columbia Bar
1101 K Street, NW.

Suite 200

Washington, D.C. 20005

Re: Proposed Changes to the District of Columbia Rules
Govemning IOLTA

Dear Ms. Keenan:

On behalf of the Board on Professional Responsibility, ] submit herewith
comments on the most recent proposed changes to the District of Columbia rules
governing the Interest on Lawyers’ Trust Accounts (IOLTA).

The Board hopes that our comments are of assistance to the Board of
Governors in making its recommendations to the D.C. Court of Appeals.

We would be pleased to respond to any questions concerning the Board’s
comments.

With best regards,

arles J. Willogghby
Chair

cc: Wallace E. Shipp, Jr., Esquire
Bar Counsel

Ronald S. Flagg, Esquire
President-Elect
District of Columbia Bar

Katherine L. Garrett, Esquire

Executive Director
District of Columbia Bar Foundation
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SUPPLEMENTAL COMMENTS OF THE BOARD ON PROFESSIONAL
RESPONSIBILITY ON PROPOSED CHANGES TO THE DISTRICT OF COLUMBIA
RULES GOVERNING THE INTEREST ON LAWYERS’ TRUST ACCOUNTS (IOLTA)

INTRODUCTION

The Board has been asked to comment on proposed language authorizing the Bar
Foundation to monitor compliance with IOLTA requirements. The new language provides, in
relevant part: “The Foundation may monitor lawyers’ participation in the DC IOLTA program.”
Proposed Comment 4 to Rule 1.15. Two classes of entities are subject to monitoring:
(1) financial institutions that hold IOLTA accounts; and (2) lawyers, with respect to their
participation in tbe IOLTA program.! The proposal will require changes to the Comments to
Rule 1.15 (safekeeping of property) and a new section of D.C. Bar Rule Xl (“Rule XI”) to
address trust accounts. The monitoring provision would appear as Rule X1, § 20(h).

" The Board has been advised that, for many years, the Foundation has ‘monitored the
opening of IOLTA accounts at financial institutions. The institution notifies the Foundation,
which can then reconcile the interest payments to ensure that the Foundation is receiving funds
from that IOLTA account. We understand that the Foundation intends to continue this practice,
in the expectation that new IOLTA accounts will be opened if participation in IOLTA becomes
mandatory, as the Board of Governors will propose. We are told that this monitoring has been
occurring for more than 20 years, and the Foundation has not previously considered express
authorization necessary, Further, we are told that the Foundation from time to time makes

inquiries to individual lawyers.

! Proposed Rule X1, § 20(h) provides that *“[t}he Foundation may monitor 1) fulfillment of the requirements of
paragraphs (f) and (g) of this Rule [setting forth dividend and interest rates and the remittance and reporting
obligations of participating financial institutions] by institutions that elect to offer and maintain DC IOLTA
accounts; and 2) lawyers’ participation in the DC I0LTA program.



In the Board’s view, these proposed amendments raise three issues:

1. Is additional authority necessary?

The rule seems superfluous in light of the fact that the Foundation currently monitors the
opening of new accounts and may under its existing authority make inquiries of lawyers. If the
‘rule is instead intended to increase the authority of the Foundation, it is important to identify the
additional activities that the Foundation would be authorized to take.

2. Placing the JIOLTA rules in Rule X1 will make them less prominent.

Rule XI addresses the jurisdiction and operation of the disciplinary system. The IOLTA
rules now appear as an appendix to the D.C. Rules of Professional Conduct. A violation of these
provisions subjects a lawyer to discipline. As we understand, the Board of Governors approved
the recommendation of the Rules of Professional Conduct Review Committee to move the
. IOLTA provisions from the appendix to a new section of Rule XI, which would separate them
from the ethics r;ﬂes governing lawyer conduct. Our understanding is that one objective of this
change is to make the IOL’i‘A rules more prominent.

We believe that the change will have the opposite effect. In the Board’s experience, the
vast majority of lawyers are not familiar with Rule XI and leam of it only when they become the
subject of disciplinary charges. Further, it is not at all apparent that financial institutions will
think to tumn to the rule that governs lawyer discipline to determine their IOLTA responsibilities.
Consequently, attaching the IOLTA rules at the end of the disciplinary procedures set forth in
Rule XTI will likely make the IOLTA rules harder for lawyers to find and no more accessible to

financial institutions than they are in the appendix to the disciplinary rules.



3. Describing the Foundation’s authority in a Court rule devoted to the disciplinary
system is confusing and potentially mischievous.

In addition, placing in Rule XI a description of the Foundation’s authority to monitor
lawyers’ participation in IOLTA implies that the Foundation is part of the disciplinary system
and that a failure to provide information in response to its inquiry may be grounds for discipline.
The proposed language of Rule XI, § 20(h) authorizes the Foundation to monitor “lawyers’
participation in the DC IOLTA program.” This suggests that the Foundation is to play an active
role in the disciplinary system by investigating possible non-compliance. The problem is
compounded because the provision would delegate to the Foundation broad discretion over the
form and substance of its monitoring. Though the proponents of this provision have assured us
that they contemplate only voluntary participation and non-intrusive inquiries, nothing in
proposed § 20(h) so limits the Foundation’s authority, leaving open the possibility that a foture
Foundation might take a contrary position. Engrafting a voluntary procedure into the mandatory
rules of the disciplinary system invites confusion.

The Board appreciates the assurance of Bar Counsel that he would not prosecute an
attomey for failing to cooperate with voluntary monitoring and that refusal to cooperate would
not constitute misconduct under Rule X1, § 2(b) (defining misconduct). We do not find the issue
as clear as Bar Counsel suggests, and there is no guarantee that a future Bar Counsel will not
take a different view. The Board has held that provisions of Rule XI goveming recordkeeping
are enforceable by Bar Counsel, and they have been charged as violations.

;1. Where should the Bar Foundation’s authority appear?

The Board submits that the Bar, the Court and the Foundation would be best served by

creating a new District of Columbia Bar Rule, Rule XVI, to address the Bar Foundation and its



role in IOLTA.? The Board on Professional Responsibility, the Clients’ Security Fund, and the
Attorney/Client Arbitration Board each has its own separate rule, making it easy for a lawyer to
find the relevant provisions. Making participation in IOLTA mandatory will elevate the role of
the Bar Foundation, and it is fitting that the Court’s rules recognize its importance. A separate
rule dedicated to the Bar Foundation will make it more prominent to both lawyers and financial
institutions than appending the provisions to Rule XI.

Our proposed Rule XVI should explain the role of the Foundation and its authority to
monitor lawyers’ participation in IOLTA. The Board believes that the Rule should describe with
some specificity what actions the Foundation is authorized to take and make clear that a lawyer
“should” (i.e., is strongly urged to) comply with those reasonable requests.

CONCLUSION

The Board appreciates the opportunity to submit its comments to the most recent
proposed changes to the JOLTA rules. We hope they are of assistance to the Board of
Governors. |

Respectfully submitted,

THE BOARD ON PROFESSIONAL RESPONSIBILITY

Dated: July 30, 2009

¥ Alternatively, the proposed rule could be numbered as Rule XIV, thus grouping the rule dedicated to the Bar
Foundation with the rules governing the Board, the Clients’ Security Fund and the Attomey/Client Arbitration
Board, and the successive rules renumbered accordingly,



Red-line Proposed Rule 1.15
September 2009

Rule 1.15—Safekeeping Property

(a) A lawyer shall hold property of clients or third persons that is in the lawyer’s
possession in connection with a representation separate from the lawyer’s own
property. Funds of clients or third persons that are in the lawver’s possession (trust
funds) shall be kept in one or more trust accounts maintained in accordance with
paragragh (bl Q%%ﬂ(ﬁ%&p&ﬁ%ﬂ%ﬂmﬁa—ﬁﬁm

lasumee—@emem%m—%s&eeess&;—agene&es— Other property shall be identified as
such and appropnately safeguarded -pfewéeé—hewe%r—eha{—ﬁmds—ﬁeed—ﬁei—behe}é

Complete records of such account funds and other property shal] be kept by the
lawyer and shall be preserved for a period of five years after termination of the
representation.

(b) All trust funds shall be deposited with an “approved depository™ as that term is
defined in Rule XI of the Rules Governing the District of Columbia Bar. Trust funds
that are nominal in amount or expected to be held for a short period of time. and as
such would not be expected to earn income for a client or third-party in excess of the
costs incurred to secure such income. shall be held at an approved depository and in
compliance with the District of Columbia’s Interest on Lawyers Trust Account (DC
IOLTA) program. The title on each DC I0LTA account shall include the name of
the lawyer or law firm that controls the account, as well as “DC IOLTA Account” or
“JOLTA Account.” The title on all other trust accounts shall include the name of the
lawyer or law firm that controls the account, as well as “Trust Account” or “Escrow
Account.” The requirements of this paragraph (b) shall not apply when a lawyer is
otherwise compliant with the contrary mandates of a tribunal; or when the lawyer is
participating in, and compliant with, the trust accounting rules and the IOLTA
program of the jurisdiction in which the lawyer is licensed and principally practices.

{c) () Upon receiving funds or other property in which a client or third person has an
interest, a lawyer shall promptly notify the client or third person. Except as stated in
this rule or otherwise permitted by law or by agreement with the client, a lawyer
shall promptly deliver to the client or third person any funds or other property that
the client or third person is entitled to receive and, upon request by the client or third
person, shall promptly render a full accounting regarding such property, subject to
Rule 1.6. ,



(d) ¢e) When in the course of representation a lawyer is in possession of property in
which interests are claimed by the lawyer and another person, or by two or more
persons to each of whom the lawyer may have an obligation, the property shall be
kept separate by the lawyer until there is an accounting and severance of interests in
the property. If a dispute arises conceming the respective interests among persons
claiming an interest in such property, the undisputed portion shall be distributed and
the portion in dispute shall be kept separate by the lawyer until the dispute is
resolved. Any funds in dispute shall be deposited in a separate account meeting the
requirements of paragraph (a) and (b).

(e) {d) Advances of unearned fees and unincurred costs shall be treated as property of
the client pursuant to paragraph (a) until earned or incurred unless the client gives
informed consent to a different arrangement. Regardless of whether such consent is
provided, Rule 1.16(d) applies to require the return to the client of any uneamed
portion of advanced legal fees and unincurred costs at the termination of the
lawyer’s services in accordance with Rule 1.16(d).

(f) Nothing in this rule shall prohibit a lawyer from placing a small amount of the
lawyer’s funds into a trust account for the sole purpose of defraying bank charges
that may be made against that account.

Comment

{1] A lawyer should hold property of others with the care required of a
professional fiduciary. Securities should be kept in a safe deposit box, except when some
other form of safekeeping is warranted by special circumstances. All property that is the
property of clients or third persons should be kept separate from the lawyer’s business
and personal property and, if monies, in one or more trust accounts maintained with
financial institutions meeting the requirements of this rule. paragraph-(a)- Separate-trust
fidueiary-eapaeities: This rule, among other things, sets forth the longstanding
prohibitions of the misappropriation of entrusted funds and the commingling of entrusted
funds with the lawyer’s property. This rule also requires that a lawyer safeguard “other
property” of clients, which may include client files. For guidance conceming the
disposition of closed client files, see D.C. Bar Legal Ethics Committee Opinion No. 283.

[2] Paragraph (a) concerns trust funds arising from “a representation.” The
obligations of a lawyer under this rule are independent of those arising from activity other




than rendering legal services. For example, a lawyer who serves as an escrow agent is
governed by the applicable law relating to fiduciaries even though the lawyer does not
render legal services in the transaction. Separate trust accounts may be warranted when
administering estate monies or acting in similar fiduciary capacities.

[3] Paragraph (b) mandates where trust deposits shall be held and further

mandates participation in the District of Columbia’s IOLTA program. This paragraph is
intended to reach every lawyer who is admitted in this jurisdiction regardless of where
the lawyer practices. unless a stated exception applies. Thus, a lawyer should follow the
contrary mandates of a tribunal regarding deposits that are subject to that tribunal’s
oversight. Similarly, if the lawver principally practices in a foreign jurisdiction in which
the lawyer is also licensed, and the lawyer maintains trust accounts compliant with that
foreign jurisdiction’s trust accounting rules, the lawyer mav deposit trust funds to an
approved depository or to a banking institution acceptable to that foreien jurisdiction.
Finally, a lawyer is not obligated to participate in the District of Columbia JOLTA
program if the lawyer is participating in, and compliant with, the IOLTA program in the
jurisdiction in which the lawver is licensed and principally practices. IOLTA proerams
are known by different names or acronyms in some jurisdictions: this rule and its
exceptions apply to all such programs, however named. This rule anticipates that a law
" firm with lawyers admitted to practice in the District of Columbia may be obligated to
maintain accounts compliant with the IOLTA rules of other jurisdictions where firm
lawyers principally practice. A lawyer who is not participating in the IOLTA program of
the jurisdiction in which the lawyer principally practices because the lawvyer has
exercised a right to opt out of, or not to opt into. the jurisdiction’s IOLTA program, or
because the jurisdiction does not have an IOLTA program, shall not thereby be excused
from participating in the District of Columbia’s IOLTA program. To the extent
paragraph (b) does not resolve a multi-jurisdictional conflict, see Rule 8.5. Nothing in
this rule is intended to limit the power of any tribunal to direct a lawyer in connection
with a pending matter, including a lawyer who is admitted pro hac vice. to hold trust
funds as may be directed by that tribunai. For a list of approved depositories and
additional information regarding DC IOL TA program compliance, see Rule X1, Section
20, of the Rules Governing the District of Columbia Bar, and the D.C. Bar Foundation’s
website www.dcbarfoundation.org.

[4] The exception to Rule 1.15(b) requires a lawyer to make a good faith
determipation of the jurisdiction in which the lawyer principally practices. The phrase
“principally practices” refers to the conduct of an individual lawyer, not to the principal
place of practice of his or her law firm (which might yield a different result for a lawyer
with partners). For purposes of this rule, an_individual lawyer principally practices in the
jurisdiction where the lawyer is licensed and generates the clear majority of his or her
income. If there is no such jurisdiction, then a lawyer should identify the physical




location of the office where the lawver devotes the largest portion of his or her time. In
any event, the initial good faith determination of where the lawver principally

practices should be changed only if the lawyer’s circumstances change significantly and
the change 1s expected to continue indefinitely.

[5] The determination, under paragraph (b). whether trust funds are not expected
to earn income in excess of costs, rests in the sound judement of the lawyer. The lawver
should review trust practices at reasonable intervals to determine whether circumstances
require further action with respect to the funds of any client or third party. Because
paragraph (b} 1s a lawyer-specific obligation, this rule anticipates that a law firm may be
obligated to maintain accounts compliant with the IOLTA rules of other jurisdictions, to
the extent the lawyers in that firm do not all principally practice in the District of
Columbia.

43 [6] Paragraphs (c) and (d) recognize that Elawyers often receive funds from
third parties from which the lawyer’s fee will be paid. The lawyer is not required to remit
to the client funds that the lawyer reasonably believes represent fees owed. However, a
lawyer may not hold funds to coerce a client into accepting the lawyer’s contention. The
disputed portion of the funds should be kept in trust and the lawyer should suggest means
for prompt resolution of the dispute, such as arbitration. The undisputed portion of the
funds should be promptly distributed.

{51 [7] Third parties, such as a client’s creditors, may have just claims against
funds or other property in a lawyer’s custody. A lawyer may have a duty under applicable
law to protect such third-party claims against wrongful interference by the client, and
accordingly may refuse to surrender the property to the client. However, a lawyer should
not unilaterally assume to arbitrate a dispute between the client and the third party. See
D.C. Bar Legal Ethics Committee Opinion 293.

{23 [8] Paragraph (e) {d)-efRule1-145 permits advances agéinst unearned fees and
unincurred costs to be treated as either the property of the client or the property of the

lawyer, but absent informed consent by the client to a different arrangement, the rule’s
default position is that such-advances be treated as the property of the client, subject to
the restrictions provided in paragraph (a). In any case, at the termination of an
engagement, advances against fees that have not been incurred must be returned to the
client as provided in Rule 1.16(d). For the definition of “informed consent,” see Rule
1.0¢e).




~—F8} [9] With respect to property that constitutes evidence, such as the instruments or
proceeds of crime, see Rule 3.4(a).



Clean Proposed Rule 1.15
September 2009

Rule 1.15—Safekeeping Property

(a) A lawyer shall hold property of clients or third persons that is in the lawyer’s
possession in connection with a representation separate from the lawyer’s own
property. Funds of clients or third persons that are in the lawyer’s possession (trust
funds) shall be kept in one or more trust accounts maintained in accordance with
paragraph (b). Complete records of such account funds and other property shall be
kept by the lawyer and shall be preserved for a period of five years after termination
of the representation.

(b) All trust funds shall be deposited with an “approved depository” as that term is
defined in Rule XI of the Rules Governing the District of Columbia Bar. Trust funds
that are nominal in amount or expected to be held for a short period of time, and as
such would not be expected to earn income for a client or third-party in excess of the
costs incurred to secure such income, shall be held at an approved depository and in
compliance with the District of Columbia’s Interest on Lawyers Trust Account (DC
IOLTA) program. The title on each DC IOLTA account shall include the name of
the lawyer or law firm that controls the account, as well as “DC IOLTA Account™ or
“IOLTA Account.” The title on all other trust accounts shall include the name of the
lawyer or law firm that controls the account, as well as “Trust Account” or “Escrow
Account.” The requirements of this paragraph (b) shall not apply when a lawyer is
otherwise compliant with the contrary mandates of a tribunal; or when the lawyer is
participating in, and compliant with, the trust accounting rules and the IOLTA
program of the jurisdiction in which the lawyer is licensed and principally practices.

(¢) Upon receiving funds or other property in which a client or third person has an
interest, a lawyer shall promptly notify the client or third person. Except as stated in
this rule or otherwise permitted by law or by agreement with the client, a lawyer
shall promptly deliver to the client or third person any funds or other property that
the client or third person is entitled to receive and, upon request by the client or third
person, shall promptly render a full accounting regarding such property, subject to
Rule 1.6. '

(d) When in the course of representation a lawyer is in possession of property in which
interests are claimed by the lawyer and another person, or by two or more persons to
each of whom the lawyer may have an obligation, the property shall be kept separate
by the lawyer until there is an accounting and severance of interests in the property.
If a dispute arises concerning the respective interests among persons claiming an
interest in such property, the undisputed portion shall be distributed and the portion
in dispute shall be kept separate by the lawyer until the dispute is resolved. Any
funds in dispute shall be deposited in a separate account meeting the requirements of
paragraph (a) and (b). '



(e) Advances of unearned fees and unincurred costs shall be treated as property of the
client pursuant to paragraph (a) until earned or incurred unless the client gives
informed consent to a different arrangement. Regardless of whether such consent is
provided, Rule 1.16(d) applies to require the return to the client of any unearned
portion of advanced legal fees and unineurred costs at the termination of the
lawyer’s services in accordance with Rule 1.16(d).

(f) Nothing in this rule shall prohibit a lawyer from placing a small amount of the
lawyer’s funds into a trust account for the sole purpose of defraying bank charges
that may be made against that account. .

Comment

[1] A lawyer should hold property of others with the care required of a
professional fiduciary. Securities should be kept in a safe deposit box, except when some
other form of safekeeping is warranted by special circumstances. All property that is the
property of clients or third persons should be kept separate from the lawyer’s business
and personal property and, if monies, in one or more trust accounts maintained with
financial institutions meeting the requirements of this rule. This rule, among other things,
sets forth the longstanding prohibitions of the misappropriation of entrusted funds and the
commingling of entrusted funds with the lawyer’s property. This rule also requires that a
lawyer safeguard “other property” of clients, which may include client files. For guidance
concerning the disposition of closed client files, see D.C. Bar Legal Ethics Committee
Opinion No. 283. |

[2] Paragraph (a) concerns trust funds arising from “a representation.” The
obligations of a lawyer under this rule are independent of those arising from activity other
than rendering legal services. For example, a lawyer who serves as an escrow agent is
governed by the applicable law relating to fiduciaries even though the lawyer does not
render Jegal services in the transaction. Separate trust accounts may be warranted when
administering estate monies or acting in similar fiduciary capacities.

[3] Paragraph (b) mandates where trust deposits shall be held and further
mandates participation in the District of Columbia’s IOLTA program. This paragraph is
intended to reach every lawyer who is admitted in this jurisdiction regardless of where
the lawyer practices, unless a stated exception applies. Thus, a lawyer should follow the
contrary mandates of a tribunal regarding deposits that are subject to that tribunal’s
oversight. Similarly, if the lawyer principally practices in a foreign jurisdiction in which
the lawyer is also licensed, and the lawyer maintains trust accounts compliant with that
foreign jurisdiction’s trust accounting rules, the lawyer may deposit trust funds to an
approved depository or to a banking institution acceptable to that foreign jurisdiction.
Finally, a lawyer is not obligated to participate in the District of Columbia IOLTA
program if the lawyer is participating in, and compliant with, the IOLTA program in the
jurisdiction in which the lawyer is licensed and principally practices. IOLTA programs
are known by different names or acronyms in some jurisdictions; this rule and its
exceptions apply to all such programs, however named. This rule anticipates that a law



firm with lawyers admitted to practice in the District of Columbia may be obligated to
maintain accounts compliant with the IOLTA rules of other jurisdictions where firm
lawyers principally practice. A lawyer who is not participating in the IOLTA program of
the jurisdiction in which the lawyer principally practices because the lawyer has
exercised a right to opt out of, or not to opt into, the jurisdiction’s IOLTA program, or
because the jurisdiction does not have an IOLTA program, shall not thereby be excused
from participating in the District of Columbia’s IOLTA program. To the extent
paragraph (b) does not resolve a multi-jurisdictional conflict, see Rule 8.5. Nothing in
this rule is intended to limit the power of any tribunal to direct a lawyer in connection
with a pending matter, including a lawyer who is admitted pro hac vice, to hold trust
funds as may be directed by that tribunal. For a list of approved depositories and
additional information regarding DC IOLTA program compliance, see Rule X1, Section
20, of the Rules Governing the District of Columbia Bar, and the D.C. Bar Foundation’s
website www.dcbarfoundation.org.

[4] The exception to Rule 1.15(b) requires a lawyer to make a good faith
determination of the jurisdiction in which the lawyer principally practices. The phrase
“principally practices” refers to the conduct of an individual lawyer, not to the principal
place of practice of his or her law firm (which might yield a different result for a lawyer
with partners). For purposes of this rule, an individual lawyer principally practices in the
jurisdiction where the lawyer is licensed and generates the clear majority of his or her
income. If there is no such jurisdiction, then a lawyer should identify the physical
location of the office where the lawyer devotes the largest portion of his or her time. In
any event, the initial good faith determination of whete the lawyer principally
practices should be changed only if the lawyer’s circumstances change 51gn1ﬁcant]y and
the change is expected to continue indefinitely.

[5} The determination, under paragraph (b), whether trust funds are not expected
to earn income in excess of costs, rests in the sound judgment of the lawyer. The lawyer
should review trust practices at reasonable intervals to determine whether circumstances
require further action with respect to the funds of any client or third party. Because
paragraph (b) is a lawyer-specific obligation, this rule anticipates that a law firm may be
obligated to maintain accounts compliant with the IOLTA rules of other jurisdictions, to
the extent the lawyers in that firm do not all principally practice in the District of
Columbia.

[6] Paragraphs (c) and (d) recognize that lawyers often receive funds from third
parties from which the lawyer’s fee will be paid. The lawyer is not required to remit to
the client funds that the lawyer reasonably believes represent fees owed. However, a
lawyer may not hold funds to coerce a client into accepting the lawyer’s contention. The
disputed portion of the funds should be kept in trust and the lawyer should suggest means
for prompt resolution of the dispute, such as arbitration. The undisputed portion of the
funds should be promptly distributed.

[7] Third parties, such as a client’s creditors, may have just claims against funds
or other property in a lawyer’s custody. A lawyer may have a duty under applicable law



to protect such third-party claims against wrongful interference by the client, and
accordingly may refuse to surrender the property to the client. However, a lawyer should
not unilatcrally assume to arbitrate a dispute between the client and the third party. See
D.C. Bar Legal Ethics Committee Opinion 293.

[8] Paragraph (e) permits advances against unearned fees and unincurred costs to
be treated as either the property of the client or the property of the lawyer, but absent
informed consent by the client to a different arrangement, the rule’s default position is
that such advances be treated as the property of the client, subject to the restrictions
provided in paragraph (a). In any case, at the termination of an engagement, advances
against fees that have not been incurred must be returned to the client as provided in Rule
1.16(d). For the definition of “informed consent,” see Rule 1.0(e).

[9] With respect to property that constitutes evidence, such as the instruments or
proceeds of crime, see Rule 3.4(a).
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Proposed Rule X1 § 20
Approved Depositories for Lawyers’ Trust Accounts
and
District of Columbia Interest on Lawyers Trust Accounts Program

(a) To be listed as an approved depository for lawyers’ trust accounts,
a financial institution shall file an undertaking with the Board on
Professional Responsibility (BPR), on a form to be provided by the
board's office, agreeing (1) promptly to report to the Office of Bar
Counsel each instance in which an instrument that would properly be
payable if sufficient funds were available has been presented against a
lawyer's or law firm's specially designated account at such institution
at a time when such account contained insufficient funds to pay such
instrument, whether or not the instrument was honored and irrespective
of any overdraft privileges that may attach to such account; and (2) for
financial institutions that elect to offer and maintain District of
Columbia IOLTA (DC IOLTA) accounts, to fulfill the requirements of
subsections (f) and (g) below. In addition to undertaking to make the
above-specified reports and, for financial institutions that elect to offer
and maintain DC IOLTA accounts, to fulfill the requirements of
subsections (f) and (g) below, approved depositories, wherever they
are located, shall also undertake to respond promptly and fully to
subpoenas from the Office of Bar Counsel that seek a lawyer's or law
firm's specially designated account records, notwithstanding any
objections that might be raised based upon the territorial limits on the
effectiveness of such subpoenas or upon the jurisdiction of the District
of Columbia Court of Appeals to enforce them.

Such undertakings shall apply to all branches of the financial institution
and shall not be canceled by the institution except upon thirty (30) days
written notice to the Office of Bar Counsel. The failure of an approved
depository to comply with any of its undertakings hereunder shall be
grounds for immediate removal of such institution from the list of BPR-
approved depositories.

(b) Reports to Bar Counsel by approved depositories pursuant to
paragraph (a) above shall contain the following information:

(1) In the case of a dishonored instrument, the report shall be
identical to the overdraft notice customarily forwarded to the institution's
other regular account holders.



(2) In the case of an instrument that was presented against
insufficient funds but was honored, the report shall identify the depository,
the lawyer or law firm maintaining the account, the account number, the
~ date of presentation for payment and the payment date of the instrument, as
well as the amount of overdraft created thereby.

The report to the Office of Bar Counsel shall be made simultaneously
with, and within the time period, if any, provided by law for notice of
dishonor. If an instrument presented against insufficient funds was
honored, the institution’s report shall be mailed to Bar Counsel within five
{5) business days of payment of the instrument.

(c) The establishment of a specially designated account at an approved
depository shall be conclusively deemed to be consent by the lawyer or law
firm maintaining such account to that institution’s furnishing to the Office
of Bar Counsel all reports and information required hereunder. No
approved depository shall incur any liability by virtue of its compliance
with the requirements of this rule, except as might otherwise arise from bad
faith, intentional misconduct, or any other acts by the approved depository or
its employees which, unrelated to this rule, would create liability.

(d) The designation of a financial institution as an approved depository
pursuant to this rule shall not be deemed to be a warranty, representation,
or guaranty by the District of Columbia Court of Appeals, the District of
Columbia Bar, the District of Columbia Board on Professional
Responsibility, the Office of Bar Counsel, or the District of Columbia Bar
Foundation as to the financial soundness, business practices, or other
attributes of such institution. Approval of an institution under this rule
means only that the institution has undertaken to meet the reporting and
other requirements enumerated in paragraph (a) and (b) above.

() Nothing in this rule shall preclude a financial institution from
charging a lawyer or law firm for the reasonable cost of producing the
reports and records required by this rule.

(f) Participation by financial institutions in the DC IOLTA program
is voluntary. A financial institution that elects to offer and maintain
DC IOLTA accounts shall fulfill the following requirements:

(1) The institution shall pay no less on its DC IOLTA accounts
than the interest rate or dividend rate in (A) or (B):

(A) The highest interest rate or dividend rate generally
available from the institution to its non-IOLTA customers when



the DC IOLTA account meets or exceeds the same minimum
balance or other eligibility qualifications on its non-IOLTA
accounts, if any. In determining the highest interest rate or
dividend rate generally available from the institution to its non-
IOLTA customers, an institution may consider in addition to the
balance in the DC IOLTA account, factors customarily
considered by the institution when setting interest rates or
dividend rates for its non-JOLTA customers, provided that such
factors do not discriminate between DC IOLTA. accounts and
non-IOLTA accounts and that these factors do not include the
fact that the account is a DC IOLTA account.

(i) An institution may offer, and the lawyer or law
firm may request, an account that provides a
mechanism for the overnight investment of balances in
the DC IOLTA account in an interest- or dividend-
bearing account that is a daily (overnight) financial
institution repurchase agreement or an open-end
money-market fund.

(i1) An institution may choose to pay the higher
interest rate or dividend rate on a DC IOLTA account in
lieu of establishing 1t as a higher rate praduct.

(B) A "benchmark" rate set periodically by the Foundation
that reflects the Foundation’s estimate of an overall
comparability rate for accounts in the DC IOLTA program
and that is net of allowable reasonable fees. When -
applicable, the Foundation will express the benchmark rate
in relation to the Federal Funds Target Rate.

(2) Nothing in this Rule shall preclude a financial institution
from paying a higher interest rate or dividend on a DC IOLTA
account than described in subparagraph (f)(1) above.

(3) Allowable reasonable fees are the only fees and service charges
that may be deducted by a financial institution from interest or
dividends earned on a DC IOLTA account. Allowable reasonable fees
may be deducted from interest or dividends on a DC IOLTA account
only at the rates and in accordance with the customary practices of the
financial institution for non-IOLTA customers. No fees or service
charges other than allowable reasonable fees may be assessed against
the accrued interest or dividendson a DC IOLTA account. Any fees
and service charges other than allowable reasonable fees shall be the



sole responsibility of, and may only be charged to, the lawyer or law
firm maintaining the DC IOLTA account. Allowable reasonable fees in
excess of the interest or dividends earned on one DC IOLTA account
for any period shall not be taken from interest or dividends earned on
any other DC JOLTA account or accounts or from the principal of any
DC IOLTA account. Nothing in this rule shall preclude a financial
institution from electing to waive any fees and service charges on a
DC IOLTA account.

(g) On forms approved by the Foundation, a financial institution that
maintains DC IOLTA accounts shall:

(1) Remit all interest or dividends, net of allowable reasonable
fees, if any, on the average monthly balance in each DC IOLTA
account, or as otherwise computed in accordance with the institution's
standard accounting practice, at least quarterly, to the Foundation.
The institution may remit the interest or dividends on all of its DC
IOLTA accounts in a lump sum; however, the institution shall
provide, for each individual DC IOLTA account, to the Foundation the
information described in subparagraph (g)(2), and to the lawyer or
law firm the information in subparagraph (g)(3).

(2) Transmit with each remittance to the Foundation a report-
showing the following information for each DC IOLTA account: the
name of the lawyer or law firm in whose name the account is
registered, the amount of interest or dividends earned, the rate and
type of interest or dividend applied, the amount of any allowable
reasonable fees assessed during the remittance period, the net
amount of interest or dividends remitted for the period, the average
account balance for the remittance period, and such other information
as is reasonably required by the Foundation.

(3) Transmat to the lawyer or law firm in whose name the account
is registered a periodic account statement in accordance with normal
procedures for reporting to depositors.

(h) The Foundation shall maintain records of each remittance and statement
received from a financial institution for a period of at least three years and
shall, upon request, promptly make available to a lawyer or law firm the
records or statements pertaining to that lawyer's or law firm's DC IOLTA
accounts.

(1) All interest and dividends transmitted to the Foundation shall, after



deduction for the necessary and reasonable administrative expenses of the
Foundation for operation of the DC IOLTA program, be distributed by the
Foundation for the following purposes: (1) at least eighty-five percent for
the support of legal assistance programs providing legal and related
assistance to poor persons in the District of Columbia who would
otherwise be unable to obtain legal assistance; and (2) up to fifteen percent
for those programs to improve the administration of justice in the District
of Columbia as are specifically approved from time to time by this court.

(j) Definitions. As used in this rule, the terms below shall have the
following meanings:.

() "Allowable reasonable fees" for DC IOLTA accounts are per
check charges, per deposit charges, a fee in lieu of a minimum
balance, federal deposit insurance fees, sweep fees, and a reasonable
DC IOLTA account administrative or maintenance fee.

(2) "Foundation" means the District of Columbia Bar Foundation,
Inc.

(3) ‘"Interest- or dividend-bearing account” means (i) an interest-
bearing account, or (ii) an investment product which is a daily
(overnight) financial institution repurchase agreement or an open-end
money-market fund. A daily (overnight) financial institution
repurchase agreement must be fully collateralized by U.S.
Government Securities and may be established only with an eligible
institution that is "well-capitalized" or "adequately capitalized" as
those terms are defined by applicable federal statutes and regulations. -
An open-end money-market fund must be invested solely in U.S.
Government Securities or repurchase agreements fully collateralized
by U.S. Government Securities, must hold itself out as a "money-
market fund” as that term is defined by federal statutes and regulations
under the Investment Company Act of 1940, and, at the time of the
investment, must have total assets of at least $250,000,000.

(4) "DCIOLTA account”" means an interest- or dividend-bearing
account established by a lawyer or law firm for IOLTA-eligible
funds at a financial institution from which funds may be withdrawn
upon request by the depositor as soon as permitted by law.

(5) “IOLTA-eligible funds" means those funds from a client or
third-party that are nominal in amount or are expected to be held for a
short period of time, and that cannot earn income for the client or third
party in excess of the costs incurred to secure such income.



(6) "Law Firm" - Includes a partnership of lawyers, a
professional or non-profit corporation of lawyers, and
combination thereof engaged in the practice of law.

(7) "Financial Institution" - Includes banks, savings and loan
associations, credit unions, savings banks and any other business that
accepts for deposit funds held in trust by lawyers or law firms which
1s authorized by federal, District of Columbia, or state law to do
business in the District of Columbia or the state in which the financial
institution is situated and that maintains accounts which are insured
by an agency or instrumentality of the United States.



RULE OF PROFESSIONAL CONDUCT 1.19 — TRUST ACCOUNT OVERDRAFT
NOTIFICATION

[Delete in its entirety.]

APPENDIX B OF THE RULES GOVERNING THE DISTRICT OF COLUMBIA BAR-
INTEREST ON LAWYERS’ TRUST ACCOUNTS PROGRAM

[Delete in its entirety.]
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Dear Ms. Keenan:
On behalf of the Board on Professional Responsibility, I submit herewith
comments on the most recent proposed changes to the District of Columbia rules

governing the Interest on Lawyers’ Trust Accounts (IOLTA).

The Board hopes that our comments are of assistance to the Board of
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We would be pleased to respond to any questions concerning the Board’s
comments.
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SUPPLEMENTAL COMMENTS OF THE BOARD ON PROFESSIONAL
RESPONSIBILITY ON PROPOSED CHANGES TO THE DISTRICT OF COLUMBIA
RULES GOVERNING THE INTEREST ON LAWYERS’ TRUST ACCOUNTS (IOLTA)
INTRODUCTION

The Board has been asked to comment on proposed language authorizing the Bar
Foundation to monitor compliance with IOLTA requirements. The new language provides, in
relevant part: “The Foundation may monitor lawyers’ participation in the DC IOLTA program.”
Proposed Comment 4 to Rule 1.15. Two classes of entities are subject to monitoring:
(1) financial institutions that hold IOLTA accounts; and (2) lawyers, with respect to their
participation in the IOLTA program.' The proposal will require changes to the Comments to
Rule 1.15 (safekeeping of property) and a new section of D.C. Bar Rule XI (“Rule XI”) to
address trust accounts. The monitoring provision would appear as Rule XI, § 20(h).

The Board has been advised that, for many years, the Foundation has monitored the
opening of IOLTA accounts at financial institutions. The institution notifies the Foundation,
which can then reconcile the interest payments to ensure that the Foundation is receiving funds
from that IOLTA account. We understand that the Foundation intends to continue this practice,
in the expectation that new IOLTA accounts will be opened if participation in IOLTA becomes
mandatory, as the Board of Governors will propose. We are told that this monitoring has been
occurring for more than 20 years, and the Foundation has not previously considered express
authorization necessary. Further, we are told that the Foundation from time to time makes

inquiries to individual lawyers.

' Proposed Rule XI, § 20(h) provides that “[t]he Foundation may monitor 1) fulfillment of the requirements of
paragraphs (f) and (g) of this Rule [setting forth dividend and interest rates and the remittance and reporting
obligations of participating financial institutions] by institutions that elect to offer and maintain DC IOLTA
accounts; and 2} lawyers’ participation in the DC IOLTA program.



In the Board’s view, these proposed amendments raise three issues:

1. Is additional authority necessary?

The rule seems superfluous in light of the fact that the Foundation currently monitors the
opening of new accounts and may under its existing authority make inquiries of lawyers. If the
rule is instead intended to increase the authority of the Foundation, it is important to identify the
additional activities that the Foundation would be authorized to take.

2. Placing the IOLTA rules in Rule XI will make them less prominent.

Rule XI addresses the jurisdiction and operation of the disciplinary system. The IOLTA
rules now appear as an appendix to the D.C. Rules of Professional Conduct. A violation of these
provisions subjects a lawyer to discipline. As we understand, the Board of Governors approved
the recommendation of the Rules of Professional Conduct Review Committee to move the
IOLTA provisions from the appendix to a new section of Rule XI, which would separate them
from the ethics rules governing lawyer conduct. Our understanding is that one objective of this
change is to make the IOLTA rules more prominent.

We believe that the change will have the opposite effect. In the Board’s experience, the
vast majority of lawyers are not familiar with Rule XI and learn of it only when they become the
subject of disciplinary charges. Further, it is not at all apparent that financial institutions will
think to turn to the rule that governs lawyer discipline to determine their IOLTA responsibilities.
Consequently, attaching the IOLTA rules at the end of the disciplinary procedures set forth in
Rule XI will likely make the IOLTA rules harder for lawyers to find and no more accessible to

financial institutions than they are in the appendix to the disciplinary rules.



3. Describing the Foundation’s authority in a Court rule devoted to the disciplinary
system is confusing and potentially mischievous.

In addition, placing in Rule XI a description of the Foundation’s authority to monitor
lawyers’ participation in IOLTA implies that the Foundation is part of the disciplinary system
and that a failure to provide information in response to its inquiry may be grounds for discipline.
The proposed language of Rule XI, § 20(h) authorizes the Foundation to monitor “lawyers’
participation in the DC IOLTA program.” This suggests that the Foundation is to play an active
role in the disciplinary system by investigating possible non-compliance. The problem is
compounded because the provision would delegate to the Foundation broad discretion over the
form and substance of its monitoring. Though the proponents of this provision have assured us
that they contemplate only voluntary participation and non-intrusive inquiries, nothing in
proposed § 20(h) so limits the Foundation’s authority, leaving open the possibility that a future
Foundation might take a contrary position. Engrafting a voluntary procedure into the mandatory
rules of the disciplinary system invites confusion.

The Board appreciates the assurance of Bar Counsel that he would not prosecute an
attorney for failing to cooperate with voluntary monitoring and that refusal to cooperate would
not constitute misconduct under Rule XI, § 2(b) (defining misconduct). We do not find the issue
as clear as Bar Counsel suggests, and there is no guarantee that a future Bar Counsel will not
take a different view. The Board has held that provisions of Rule XI governing recordkeeping
are enforceable by Bar Counsel, and they have been charged as violations.

4. Where should the Bar Foundation’s authority appear?

The Board submits that the Bar, the Court and the Foundation would be best served by

creating a new District of Columbia Bar Rule, Rule XVI, to address the Bar Foundation and its



role in IOLTA.> The Board on Professional Responsibility, the Clients’ Security Fund, and the
Attorney/Client Arbitration Board each has its own separate rule, making it easy for a lawyer to
find the relevant provisions. Making participation in IOLTA mandatory will elevate the role of
the Bar Foundation, and it is fitting that the Court’s rules recognize its importance. A separate
rule dedicated to the Bar Foundation will make it more prominent to both lawyers and financial
institutions than appending the provisions to Rule XI.

Our proposed Rule XVI should explain the role of the Foundation and its authority to
monitor lawyers’ participation in IOLTA. The Board believes that the Rule should describe with
some specificity what actions the Foundation is authorized to take and make clear that a lawyer
“should” (i.e., is strongly urged to) comply with those reasonable requests.

CONCLUSION

The Board appreciates the opportunity to submit its comments to the most recent
proposed changes to the IOLTA rules. We hope they are of assistance to the Board of
Governors.

Respectfully submitted,

THE BOARD ON PROFESSIONAL RESPONSIBILITY

Dated: July 30, 2009

% Alternatively, the proposed rule could be numbered as Rule XIV, thus grouping the rule dedicated to the Bar
Foundation with the rules governing the Board, the Clients’ Security Fund and the Attorney/Client Arbitration
Board, and the successive rules renumbered accordingly.
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IOLTA Monitoring Provisions

Rule 1.15, Comment 4:

The D.C. Bar Foundation (Foundation) administers the DC IOLTA program. The
Foundation may monitor lawyers’ participation in the DC IOLTA program.
Additional elements of the IOLTA program are found in Section 20 of Rule XI of
the Rules Governing the District of Columbia Bar. More information is available
on the Foundation’s website www.dcbarfoundation.org.

Rule XI, Section 20(h):

The Foundation may monitor 1) fulfillment of the requirements of paragraphs (f)
and (g) of this Rule by institutions that elect to offer and maintain DC IOLTA
accounts; and 2) lawyers’ participation in the DC IOLTA program.

Approved in principle by consensus
Board of Governors meeting 7/21/2009
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10.

11.

QUESTIONS FOR TEXAS ACCESS TO JUSTICE FOUNDATION
AND FLORIDA BAR FOUNDATION

Does your Bar require certification by lawyers that they are in compliance with the
requirement of having an IOLTA account?

How is the certification process implemented? Dues statement, letter, other? What is
the cost of the process? (staff time, postage, paper, new software, other)?

. Which staff (Bar, Court, Foundation or other entity that receives the funds raised from

IOLTA accounts) handles the certification process?

Of the certifications received by your bar, what percentage represented members who
were required to participate in IOLTA versus members who claimed exemptions from
the mandatory IOLTA program?

Do you collect bank account information? If so, through what means/media? Is it
received by the Foundation or by the Bar or by some other body? How is the
information secured?

Is there a penalty or sanction for failure to certify, or for certifying incorrectly? If so,
what is it, who administers it and how many attorneys have been penalized or
sanctioned?

Have you measured the impact of mandatory IOLTA accounts and/or mandatory
certification (in whatever form your program uses, €.g., on your dues statement or in a
separate mailing from the dues mailing) on your IOLTA revenue? If so, what did you
find?

We understand that different states have adopted different methods in implementing
certification programs. However, are you aware of any statistics or is there any
written documentation from any bar’s mandatory IOLTA program that shows a
change in participation after certification is required?

What kind of educational program did you have when the mandatory IOLTA rule was
put in place? What method(s) were the most effective for educating members about
the new requirements?

Did you contact the administrators at the large firms to encourage compliance with
the mandatory rules?

Are the Bar Foundation employees also employees of the Bar or are they employees
of a separate entity? What is the Bar Foundation relationship to the state’s highest
Court?



APPENDIX
15

[3 pages]



QUESTIONS FOR STATE BAR OF TEXAS

1. What does the Bar Foundation do? What entity formed it? What is its relationship to the
Bar? (e.g., is it a separate organization, such as a 501(c)(3)? Who appoints its Board?)

The Texas Bar Foundation was created by the State Bar of Texas in 1965. It
is a philanthropic 501 (c)(3) organization made up of Texas lawyers. One-
third of one percent of the State Bar membership is invited to membership
each year. Following the Foundation Board’s vote, an attorney elected to
the Fellows agrees to make a gift of $2,500 to the Foundation. Fellows may
take as many as ten years to complete the gift, so long as the Fellow
makes a gift each year. The State Bar President appoints and the Board of
Directors approves lawyers and public members to the Texas Bar Foundation
Board of Trustees. Prior to applying for Texas Bar Foundation grants,
State Bar entities must be approved by the Board Grant Review Committee in
an effort to assist the Bar Foundation in prioritizing State Bar grant
requests.

2. What does the IOLTA Foundation do? What entity formed? What is its relationship to the
Bar? (e.g., is it a separate organization, such as a 501(c)(3)?)

The IOLTA program, established in 1984 by the Supreme Court of Texas,
allows attorneys to pool short-term or nominal deposits made on behalf of
clients or third parties into one account. Interest generated by these
accounts is dedicated to helping nonprofit organizations that provide free
civil legal services. As of July 1, 1989, all Texas attorneys handling
qualifying client funds must establish an IOLTA account, unless a low
balance account exempts them.

The Texas Access to Justice Foundation administers the following funds:
IOLTA, BCLS (Basic Civil Legal Services - The Texas Legislature enacted
the BCLS program in 1997, when federal funding for legal services
decreased significantly. People who file lawsuits must pay a small
additional fee to the court, ranging from $2 in the lower courts to $25
for suits taken to the Supreme Court of Texas. These fees are designated
to assist nonprofit organizations in providing free civil legal services
to low-income Texans), CVCLS (Crime Victims Civil Legal Services - In
2001, the Texas Office of the Attorney General and the Supreme Court of
Texas entered into an agreement to administer a $5 million Crime Victims
Civil Legal Services fund over the biennium. The monies granted must be
used to provide free civil legal services to low-income victims of crime)
and Voluntary Access to Justice Contributions (Each year, Texas attorneys
have the option of donating $100 or more when paying their State Bar of
Texas dues. A significant portion of these donations is administered by
the Texas Access to Justice Foundation and granted to legal aid
organizations statewide.)

The Texas Access to Justice Foundation is separate from the State Bar of
Texas but a partner with the State Bar of Texas as well as the Texas
Access to Justice Commission, Legal Aid, and pro bono providers in working
to ensure that all Texans have access to civil legal assistance regardless
of ability to pay.



Texas lawyers certify their compliance with the IOLTA requirement as part
of their annual dues statement.

The Board of Directors of the Texas Access to Justice Foundation consists
of thirteen directors, including the Chairman, all of whom must be
residents of the State of Texas. The chairman and six directors are
appointed by the Supreme Court of Texas (the "Court Appointed Directors")
and the remaining six directors are appointed by the president of the
State Bar of Texas with the approval of the board of directors of the
State Bar of Texas (the "Bar Appointed Directors"). At least two of each
group of appointees to the Board of Directors, other than the chairman,
shall be persons who are not attorneys and do not have, other than as
consumers, a financial interest in the practice of law.

3. What is the relationship of the IOLTA Foundation to the Bar Foundation? Do they have
any overlapping functions? Overlapping or shared resources? Do they share the same
Board?

They are separate entities, and they do not have overlapping functions,
shared resources or share the same Board.

4. s either of the foundations or its activities funded or subsidized by mandatory bar dues?

Neither foundation is subsidized by mandatory bar dues but in 2003, the
Texas Legislature added to the State Bar Act a provision requiring the
Supreme Court to set legal services fee in the amount of $65 to be paid
annually by each non-exempt active member of the State Bar. Through its
grant application process, the Texas Equal Access to Justice Foundation
will administer the 50 percent of the funds dedicated to civil legal
services to the poor. The Task Force on Indigent Defense will administer
the other half of the funds for indigent criminal defense projects.

5. Does the bar dues statement ask the members for any certification, information or
assistance to either foundation? If so, how?

Texas lawyers are provided an opportunity to make a voluntary contribution
to access to justice in addition to paying the legal services fee. Last
year, about $650,000 was collected through voluntary donations. The funds
are divided with the majority of the funds disbursed by the Access to
Justice Foundation and the Texas Bar Foundation granting the remaining
funds.

6. What is the “ask” on the dues statement about IOLTA? Is it IOLTA certification
specifically or is it something else? Has it changed over time, and why (or why not, if it
hasn’t changed)?

Here is what is listed on our dues statement:

This year the dues statement is being used to confirm your compliance with
IOLTA (Interest on Lawyers’ Trust Accounts.) An IOLTA compliance
statement will not be mailed to you. By paying your bar dues, you certify
that you are in compliance with IOLTA and no further action is required.
If you are not currently in compliance (or have changes to your IOLTA

2



status), check the box on the remittance coupon below certifying that you
will update your IOLTA compliance information online at www.teajf.org.
Please read the enclosed flyer for more information.

Voluntary Access to Justice Contribution: $150.00

(This tax-deductible donation will support civil legal services to the
poor through local programs funded by the Texas Equal Access to Justice
Foundation and the Texas Bar Foundation.)

7. Is a response required of all members or only a subset of members? If not all members,
which category/group of members is required to respond? What kind of response?

All members.

8. For what purposes other than mandatory bar functions can dues money be used/and or
staff support be provided? Do you have a pro bono program? Does Bar staff or Bar
dues support it? How else is it funded? Sections?

The State Bar of Texas does not provide direct pro bono assistance. The
Texas Lawyers Care Department assists with training and activation of pro
bono programs. The State Bar of Texas provides legal malpractice insurance
coverage for all Texas lawyers who do pro bono work through an organized
program as well as providing access to Lexis for all legal aid attorneys.
The State Bar of Texas also provides scholarships to Legal Aid attorneys
to Continuing Legal Education programs. Most State Bar sections support
pro bono legal services either through direct service, scholarships, or
free CLE.

9. What is the Bar staff involvement with any IOLTA processes, including certification?

Texas lawyers certify their compliance with the IOLTA requirement as part
of their annual State Bar dues statement.

10. Does the Bar maintain any bank account information about members’ IOLTA accounts?

The Texas Access to Justice Foundation maintains that information. The
State Bar of Texas does not.
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DUES STATEMENT
The State Bar of Texas
2008-2010 Membership Statement

STATE BAR OF TEXAS

PO, BOX 12487
AUSTIN, TX 78711-2487
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| OR to.pay by credit card fill outthe
information below:

0 Visa 0 MasterCard
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Change of Address for MR. BarCard

Bar-related-mail is currently sent fo: Office: Check-here if you wish o change the-preferred address that your-mail is currently sentto: [ ]
Office Mailing Address Home Mailing Address

STATE BAR OF TEXAS

P.O, BOX 12487
AUSTIN, TX 78711:2487

Company [[] Check boxonly if you wish to-diselose home information. to'the public*
Address 1 '

Address 2
City/StiZip _
Work Phone;  512)- Ext

Fax:

Emait Addré;.ss-.:
if o proy : ide the above i ﬁwmatxmz andine: vig.our website;:go fo.the Bar’ s izomepage alwywiw Jexashar.com, Select
MyB’ar}’age and Iogm usihg your Bar Nimber aind PI ar}mssword ‘Stlect Updete My Pr oﬁle to'edit your Contget hformation.
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1. Your primary occupation: None Specified
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$0.00
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American Indian Law $0.00 General Practice. Solo & Small Fins

Estert mme 1 & Sports Faw

$0.00 Goverrment Lawyers

Atitriist & Busibiess Litigation $0.00 Hedlth Law

Abbellate Sectiofi $0.00 Hispanic Issues

Agian Pacific Intetest Section $0:00 Imivigration and Nationality Lav
Aviation Law $0.00 Tridividual Rights & Responsibiitie

Bankmuptey Law- _ $0.00 Inisurange Law
-Business Law $0.00 tniternational Law
Computer and Techrelogy Section $0.00 intelléctual Property Law
Consirer aind Cofiastcial Law $0:00 HmesC. Watson Inp
Construction Law $0.60 Judicial Law
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FERERNtE ! FEERERBRUEBRERBREREREROEREERRROEROOUEROREE

STATE BAR OF TEXAS.

P.O. BOX 12487
AUSTIN, TX' 78711-2487

AMSID Nurmber /

Change Form Only
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BarCard Number: !

T e 3

AMSID: ¥
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() Private Law Practice

) Government Lawyer
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Areas of Practice

Number of Attorneys in Law Firm
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3 1(Saloy
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6-10
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{3 25-40
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¢ Over 200
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-activities in your areas of ‘practice while dlso avoiding utinecessary niailings to you.
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STATE BAR OF TEXAS
P.0. BOX 12487
AUSTIN, TX 78711-2487
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State Bar Section Memberships
‘Section Name B

Averi "Lawyers
O Altamatwe Dispute Resclution

‘i’:} Insurance Taw $30.00
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{ Bankruptey Law $’75 00 {3 Labor & Fmpioyment Law - $36.00

O ngamm - Sustaini
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O Military Law.

{_) Business Law
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$100 00
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Voluntary Access to Justice Contribution
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) | Dues Statement for Address.

Optional Section Memberships

Make your check payable t0: Clerk, Supreme Court
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€This tax-deductible donation will support eivil legal _ N — »
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by the Texas Equal Access to Justice Foundation / / / /
and ‘thie Texas Bar Foundation. See enclosed letter — v —
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‘ALL PAYMENTS ARE DUE JUNE 1,:2008. (Penalty.of 50% applies-to membership dues postimarked after Aug, 31, 200901 100% after Nov. 30, 2008)
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|OLTA INSERT DRAFT

Texas Access 10 Justice Foundation

Annual Attorney10LTA Compliance
NOTICE OF CHANGE

The Texas Access to justice Foundation is.a2 501{¢){3) nonprofit organization created by the Supreme
Court of Texas in 198%4.to-administer thefnterest.on. Lawyers’ Trast Atcounts (]ﬁETA):’--P?ég_?aM. These
funds provide civillegal aid for poor Texans. The Foundation'is committed.to. the vision that all Texans
have equal accessto justice; regardiess of theirincome.

The Rules Governing the Operation of the Texas Agcess to Justice Foundation states in'Section 23
“Compliance” that each yearall attotneys licenséd by the Supreme Court of Texas shall report JOLTA,
compliance in a manner to be prescribed by the Texas ACCGSS 1o Justice Foundation and the State Bar of
Texas. The complete rules can'be found at httpy Jieww teaif.or

For 2000 the annual.attorney IOLTA comipliance process has changeci Thie membership dues statemeant
is being used-to confirm your complianice with IOLTA, By payingvour Bar dues, vou certify that you are
in complianice with IOLTA and no'further actign is: required. If you are not.currently in compliance (or
have changes-to your IOLTA status), chitk the box on the enclcsed dues remittancé coupon certifying
that you will updateyour IOLTA.compliance information online.. This year you will NOT receive a paper
compliance form or ema;i from the Foundation. If you need to verify or’change your IOLTA accourit
information, go to httg: click on “Attorneys” then click on account
_informationfchanges.

For questions or more information, visit our website www.teaif.org, email compliance @teajf.org, or call
800-252-3401 ext. 107.



The Supreme Court of Texas

CHIEF JUSTICE Post Office Box 12248 Austin TX 78711 CLERK
WALLACE B. JEFFERSON BLAKE A. HAWTHORNE
JUSTICES Telephonie: 512/463-1312 ADMINISTRATIVE ASSISTANT
ATHAN L. KECHT ) . NADINE SCHNEIDER
SA.RR,ET o-':,,g,u_ Facsimile: 512/463-1365
DALE WAINWRIGHT PUBLIC INFORMATION OFFICER
SCOTT BRISTER OSLER MCCARTHY

DAVID M. MEDINA
PAUL W. GREEN
PHIL JOHNSON
DON R. WILLETT

Dear Texas Attoiney:

Last year, Texas attorneys voluntarily gave moré than $540,000 through the Access to Justice contribution on
the State Bar'of Texas dues statement to provide ¢ivil legal setvices to the poor (those with an annual income of
Jess than $13,000 for an individual or $26,500 for a family of four). Thanks to your generosity, Texans in
critical need received basic legal help o free themselves and their children from domestic violence, to secure

- subsistence benefits when age or dlsablhtles prevented them from working, and to secure protections for the
elderly. .

‘We are proud that Texas attorneys contributed so: miuch to those who despetately need legal aid. We encourage
you t6 be: even. more generous this year:to. help theet the iticreased demand for civil legal services as a result of
Hurricane Tke. ‘While many of you have aligady conttibuted to help meet the needs of the survivors
immediately following Ike, pressing legal needs still continue even months later. Legal services programs
dlready working with limited resources hiave been ovérwhelmed. Further, the continued economic dowrtum has
drammcally reduced funding sources for legal services to. the poor. As a result, programs providing basic civil
. legal services o the poor are struggling to méet an increased demand with fewer fesourcés. - Please help by

~ taking the opportunity to contribute fhmugh your dues statement

~ In addition to generous finaneial conmbutlons, Texas: attomeys are also generous with their time: A recent State

© ‘Bar survey shows that 58 percént of Texas lawyers: performed pro bono work in 2007, with an average of 48.5
hours: The Supreme Court commends your contributions of time and talent. We recognize, however, that only a
fraction of the legal needs of the poor are being addressed. Therefore, we challenge every Texas attomey to
" contribute 50 houts-of pro bono serviee this year .

'A:So that the State Bar. may demonstraxe the value of lawyers’ service to the poor, we also encourage you to report
‘your pro bono hours. and financial contributions énline at www.texasbat.comfreporting. If you do not have
infernet access, please-contact Texas Lawyers Ciite at the State Bar at 800-204—2222 ext. 1855.

It is importarit for our profession to lead the way in bringing attention to this socletal need and to assist in every
-way we can. We utge each of you to participate by contributing the suggested amount on the dues statement and
by completmg the online voluntary reporting so that access to justice for all can become a reality. .

Justice Dafiid M

OB Wl

Tustos P‘hﬂ JoHnson Justice Don R, Willett

JustxcePaul W. Green



TEXAS ACCESS TO JUSTICE FOUNDATION
ANNUAL ATTORNEY |OLTA COMPLIANCE

NOTICE OF CHANGE

The Texas Access to Justice Foundation is a
501(c)(3) nonprofit organization created by the
Supreme Court of Texas in 1984 to administer the
Interest on Lawyers’ Trust Accounts (IOLTA)
Program. These funds provide civil legal aid for
poor Texans. The Foundation is committed to the
vision that all Texans have equal access to justice,
regardless of their income,

The Rules Governing the Operation of the Texas
Access to Justice Foundation states in Section 23
“Compliance” that each year all attorneys licensed
~ by the Supreme Court of Texas shall report IOLTA
compliance in a manner to be prescribed by the
Texas Access to Justice Foundation and the State
Bar of Texas. The complete rules can be found at
http://www.teajf.org.

For 2009 the annual attorney IOLTA compliance
process has changed. The membership dues
statement is being used to confirm vyour
compliance with 1OLTA. By paying your Bar dues,
you certify that you are in compliance with IOLTA
and no further action is required. If you are not
currently in compliance (or have changes to your
[OLTA status), check the box on the enclosed
dues remittance coupon certifying that you will
update your IOLTA compliance information online.
This year you will NOT receive a paper
compliance form or email from the Foundation.
If you need to verify or change your IOLTA
account information, go to htip:/www.teajf.org,
~click on “Attorneys” then click on account
information/changes.

For questions or more information, visit our website
www.teajf.org, email compliance @teajf.org, or call
800-252-3401 ext. 107. ‘

36797 03/09



Regarding Your Membership Statement

Membership Dues Active Status

Inactive Status

Earliest date to be licensed in any State Dues
On or after June 1, 2006 $68.00
On or after June 1, 2004, but before June 1, 2006 $148.00
Before June 1, 2004 and under the age of 70 $235.00
On Inactive Status prior to June 1, 2009 or members

‘requesting inactive status effective June 1, 2009 $50.00

Inactive Status

Information on eligibility and the forms required for inactive status
can be found online at www.texasbar.com/membership.

If a State Bar member does not practice law in Texas during any

" given fiscal year, inactive status may be requested. To clarify if a
member is eligibile for inactive status with the State Bar of Texas,
the State Bar Board of Directors adopted the following policy:

The following list includes those members who are deemed to be
engaged in the “practice of law,” and therefore not eligible to be
granted “inactive” membership status. This list is not intended to
be exhaustive, but provides common examples:

> Members engaged in providing private legal services in
any state whether such services are compensated or
uncompensated. Such services shall include any actions or
advice rendered to any person or entity in all matters
connected with the law. Such services shall not include
those rendered solely on behalf of a member's own
personal interests;

> Members of the judiciary, including state, county, municipal,
and all other governmental entities. This shall include those
considered to be administrative judges or judicial officers;

> Members who are law clerks, briefing attorneys, law
librarians, or others engaged in an activity that requires
researching or briefing the law;

> Members whose job or position requires the person holding
it to be an attorney or possess a law degree;

> Members who are full-time or part-time faculty members
of any law school .and who are either compensated
or uncompensated;

> Members who are elected officials in positions that require
the person holding them to be an attorney or possess a
law degree.

Note: The above examples apply only to attorneys using their
. Texas law license to practice and do not hold an active license in
another state, ‘

However, members may still be eligible for exemptions from the
Minimum Continuing Legal Education (MCLE) requirements. Any
correspondence concerning MCLE requirements should be
directed to Nancy Smith, MCLE Department, P.O. Box 13007,
Austin, Texas 78711.

On Inactive Status, Members cannot practice law in Texas, but will
receive the Texas Bar Journal and annual dues statements, but no
other mailings from the State Bar of Texas. Members may be
eligible for health insurance through the State Bar Insurance Trust
(eligibility is determined by the management of the Trust, not the

State Bar of Texas). In addition, members may be exempt from
compliance with the Minimum Continuing Legal Education
(MCLE) requirements provided the member was not on the active
roll at anytime during the member’s MCLE compliance year.
Further members cannot vote in State Bar elections and referenda
(State Bar Act, 81.051).

To Change Your Status to Inactive, see information provided below:
Members requesting inactive status between June 1 and August 31
that have not practiced on or after June 1 of the current year, and
have not already paid bar dues, must complete and return the
following items:

1. A written statement that you have not practiced law in
Texas since June 1 of the current year;

2. Your active Texas bar card, or a written statement that
it cannot be located;

3. A $50 payment made payable to the Clerk of the
Supreme Court of Texas.

*Important Note: In addition to the correspondence as_stated
above, members requesting inactive status in Texas that reside in
another state, and whose job requires you to hold an active law

license, will need to provide a copy of your out tate bar card or

a letter of good standing from your out of state bar association.

Members requesting inactive status that have practiced since
June 1 of the current year, please call the Membership Department
at 1-800-204-2222, ext. 1383.

Any request for a change in status should be made to the State Bar
of Texas, Membership Department at F.O. Box 12487, Austin, TX
78711-2487. When all inactive requirements have been met, members
will receive written confirmation along with an inactive Bar card.

Reinstatement to Active Membership Roll following inactive
status: Inactive members may be reinstated to the active roll of the
State Bar of Texas at any time. To be reinstated, the member must:

¢ Provide a statement certifying that they have not
practiced law in Texas during the fiscal period(s) they
were on the inactive rolls;

* Return inactive bar card, or a written statement that it
cannot be located;

* Pay the membership dues, legal services fee, and
prorated occupation tax due for the current fiscal
period. (This does not apply to members joining the
State Bar for the first time).

Important Note: If a member assumes inactive status for the

current fiscal year and decides to reinstate to the active roll before
the end of fiscal year, the member will be penalized 50% _of the

active bar dues if reinstatement is on or after tember 1.




Age Exemption

If you are 70 years of age or older or will become 70 on or
before December 31, 2009, then you are exempt from
membership dues regardless of your status. However, you
must return this membership statement to retain your
current status and you must pay any other fees required for
section memberships or other choices you have made.

Attorney Profile

Pursuant to § 81.115 of the State Bar Act, information
contained in an attorney’s profile must be updated annually.
To update your attorney profile, go to the Bar’s homepage at
www.texasbar.com. Select MyBarPage and login using your
Bar Number and PIN or password. Select Update My Profile.

Other Items Listed on the Statement

Primary Occupation
Number of Attorneys in Law Firm
Areas of Practice

To serve you better, we would like to know what you do and
your areas of practice. This information will help avoid
inconveniencing you with unnecessary mailings about
upcoming TexasBarCLE seminars and products. If you elect
not fo update this information, the result may be that you do
not recetve notices related to your areas of practice.

State Bar Section Memberships

Participation in sections is voluntary and can be one of the
most rewarding aspects of the organized Bar. You are
encouraged to join sections in any area of law which interests
you. Section memberships are renewable each June 1st. The
membership statement shows your section memberships
from last year. To make changes to these selections, please
use the Change Form.

Voluntary Access to Justice Contribution
(Tax-deductible donation)

Your voluntary tax-deductible* donation will be used to
support legal services provided to the poor through local
programs funded by the Texas Equal Access to Justice
Foundation and the Texas Bar Foundation. For additional
information, please see the enclosed Supreme Court letter.
*to the full extent allowed by law

Emeritus Attorney Program

Inactive attorneys may be eligible to provide pro bono
legal services to the poor through the emeritus attorney
program. For information, call Texas Lawyers Care at the
State Bar of Texas, 800/204-2222, ext. 1855 or, in Austin,
427-1855.

The College of the State Bar of Texas is an honorary
society for Texas lawyers, chartered by the Supreme Court
of Texas in 1981. It recognizes and represents lawyers in
good standing who attend at least 30 hours of CLE in the
calendar year. College dues are $60 per year, and a dues
notice will be sent the first week of November. For details,
call 800-204-2222 ext, 1819 or, in Austin, 427-1819.

Most lawyers feel that working with better-educated
colleagues significantly enhances the quality of
professional life. If you would like to contribute to making
our profession better, we invite you to make a tax-
deductible gift to the College. It will be used to help fund
worthwhile CLE projects throughout the state that might
otherwise cost too much or never get off the ground. Please
make checks payable to “College of the State Bar of Texas.”

For more information. . .

* Membership Dues Questions
800 / 204-2222, ext. 1383
In Austin 427-1383

www.texasbar.com/membership

e Voluntary Access to Justice Contribution Questions
www.texasbar.com/atj '

Texas Bar Foundation
P.O. Box 12487
Austin, Tx 78711

State Bar of Texas

Texas Lawyers Care Department
800/204-2222, ext. 1855

In Austin 427-1855

Texas Equal Access to Justice
Foundation

800/252-3401, ext. 107

In Austin 320-0099, ext. 107
www.txiolta.org

Texas Access to Justice -
Commission
www.texasatj.org

36796 3/09



The Texas Center for Legal Ethics and
Professionalism is a public 501(c)(3) non-profit
foundation that promotes professionalism and
civility among Texas lawyers. It accomplishes
these endeavors primarily through its outstanding
ethics programs.

Educalion
Live Courses include:

e A Guide to the Basics of Law Practice
(Supreme Court Mandated course)

e The Ethics Course

e Specialized Ethics Seminars

Online Courses:
e A Guide to the Basics of Law Practice
¢ Other Ethics Programs :

More infdrmation about the Center can be found
at http://www.tclep.org

Member Benefits

The Center offers its members an array of benefits that
include three hours of ethics MCLE credit. This ethics
MCLE credit can be obtained by viewing videos at
TCLEP’s online education center http:/www.tclep.org.

Please join today!



-Commitment to Professionalism

| support the purposes, principles and goals of The
Texas Center for Legal Ethics and Professionalism, and
agree to use my best efforts to adhere to these
purposes and principles. | understand that my
contribution does not evidence any special expertise in
the area of legal ethics or in the profession. | will not use
my association with the Center in any public advertising
or direct solicitation of legal business.

Printed Name:
Address:
City:
State/Zip:

Business Phone:

Fax:

e-mail:
Bar Card Number:

You may join and make your contribution online by going
fo the website at hitp:/www.tclep.org.

Check appropriate contribution* type:

Q Original Contribution O Renewal

Level Amount

Benefactor $1000.00
Charter $500.00
Professional _ : © $100.00

0 Check QOVisa [ MasterCard 1 Amex

Account #

Exp. Date

Signature

Texas Center for Legal Ethics and Professionalism
1414 Colorado, 4th Floor
Austin, TX 78701-1627
P.O. Box 12487
Austin, TX 78711-2487
1.800.204.2222 ext. 1477
512.427.1477
Fax: 512.427.4125
www.fclep.org / e-mail: info@fclep.org

*Tax-deductible to the extent allowed by law.

36803 03/09
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2008-2009

THE FLORIDA BAR
ANNUAL MEMBERSHIP FEES
651 EAST JEFFERSON STREET
TALLAHASSEE, FLORIDA 32399-2300
1-850-561-5832 (MEMBERSHIP RECORDS ONLY)
1-800-342-8060 » Ext. 5832

PLEASE READ INSTRUCTION SHEET BEFORE COMPLETING FORM

= - SECTION AND DIVISION DUES - .=

Sections to which you currently hold membership(s) are indicated.
For sections you are joining, please darken circles completely using a biue or black ball point pen or pencil.

O $25 Administrative Law (11) O $30 Govemment Lawyer* (18)

O $40 Appeliate Practice (21) - O $30 Health Law (16)

O $45 Business Law (04) O $40 Intemational Law (14) .

O $25 City, County & Local Government Law (07) O $40 Labor & Employment Law (13)

O $25 Criminal Law (09) O $30 Out-of-State Division (20)

O $50 Elder Law (19) , . O $35 Public Interest Law (17)

O §35 Entertainment, Arts & Sports Law (15) O $50 Real Property, Probate & Trust Law (02)
O $35 Environmental & Land Use Law (10) . O $50 TaxLaw(01)

O $30 Equal Opportunities Law (22) O $50 Trial Lawyers (03)

O $55 Family Law (06) - O $50 Workers-Compensation (08)

O $35 General Practice, Solo & Small Firm {05)

Please fill in

Jonnt membership w1th either Criminal orAdmlnlstrahve Law =$45 TOTALSECTIONDUES  § ;= mmye s o oy
* Joint membership of Gov't Lawyer/CnmlnaIIAdmlmstratsve Law = $70 R T
L s L T [
AHOMNEY'S ChArable TIUSE.....ovuueerueeerreenserserressmsersssestesssssssssarissssssnessssssesnes (suggested contribution $25.00)
Lawyers' Challenge for Children................ [see www.Habarfndn.org]................ (suggested contribution $45.00)

Supreme Court Historical Society...

BERSHIP FEES

PRIOR YEAR x| OTHER °
; DESCRIPTION BAUANGE | CURRENT YEARFEES . FEES COSTS (1)

T
|
l§

| MEMBERSHIP | o

[ &% 115 ANNUAL FEE INCLUDES $20 FOR CLIENT SECURITY FUND o L
£ (1) THIS COST AMOUNT IS VALID IF PAID BY AUGUST 15, 2008 TOTALPAID| | | P

i i i ; P
[} 1am qualified to pay by instaliments (see instructions)
! 1 am a full ime government employee

cHECK#IIQ{XQEQ

To pay by credit card, please go to our website: www.FLORIDABAR.org

] FEES ARE DUE AND PAYABLE JULY 1, 2008
. eceived after 8-15- 082 are assessed a $50.00 late fee. Fees teceived after 10-1-08 are 'cdnsxdered delinguent. A de!mquent attorney is:
prohlblted from the practlce of law in Flonda and from lendermg advice on matters of Florlda {aw untilall fees, a $50.00 late fee, a'$150. 00 :

remstatement fee and a petition for reinstatement M received and the reinstatement petition is approved by the Executwe Dnector e e

1 HEREBY ELECT INACTIVE STATUS | | please check box (see instructions) $175 Inactive Annual Fee Enclosed
Deadline August 15, 2008

. TO MAINTAIN MEMBERSHIP STATUS )



! ' _ i 2008-2009 -
THeE FLORIDA BAR
ANNUAL MEMBEBSHIP FEES

- - TRUST ACCOUNT COMPLIANCE CERTIFICATE FOR JULY 1, 2007 - JUNE 30, 2008 YEAR:

I hereby represent that | have read the rules applicable to lawyer irust accounts (rule 4-1.5 and chapter 5) and that 1 ormy faw firm O YES
have complied with all applicable paris of the Rules Regulating The Florida Bar with respect to trust account records, if any, induding O NO
required participation in the IOTA program, and maintenance of trust account records. :

“ ANNUAL PRO BONO REPORTING FORM (REQUIRED) ' -~+° %0
* PRO BONO REPORTING FOR JULY 1, 2007 - JUNE 30, 2008 YEAR.

Be sure to completely blacken the circle
where applicable.

Please enter the
number of whole hours

Pursuant to the reporting requirement of Rule 4-6.1(d), Rules Regulating The Fiorida Bar

| have personally provided pro bono legal services: (a) O “on my own.” (b} O “through an ofganized legal aid program;”

2 My firm provided pro bono services collectively under a o=
plan with the following Florida Circuit Pro Bono Committee: 1 i{circuit#) and | was allocated:
| have contributed to a legal aid organization.  Please enter amount. . whole dollars § :

I'have not provided pro bono legal services to the poor this year or made a contribution to a legal aid organization. Q

During the reporting period, | did not provide pro bono legal services o the poor because 1 am: {choose one)
. O amember of the judiciary (a) O a governmental lawyer prohibited by statute, rule O retired (d)
Q judicial staff {b) -or regulation from providing services (c) - QO INACTIVE (g)
6. None of the above applies to me, but | have provided legal services to the poor in the following special manner: (see instructions)

[ e

I}illll'! .'

A S A T

VOLUNTARY SURVEY
for the purpose of showing the
invoivement of lawyers in

Answering this question
does not constitute
compliance with required
pro bono response.

O Service to the legal commumty

O Service to religious organizations

community service.
_ O Service to civic organizations Please enter the
Be sure to campletely blacken the circle — - — number of whole hours
. . o
coresponding to your entry. O Senvice to other charities/schools [ P has
.: MENMIBER DATA CHANGES @ Membership data can be changed any time at www.floridabar.org.

CHANGE OF ADDRESS: Members shall promply notify the Bar of changes pursuant 1o Rule 1-3.3, Rulles Regulating The Florida Bar. All such data contained in your membership.
record is public information.  CURRENT E-MAIL:

Firm

eotona) L PP PP

Mailing P C
Address N
f
!

City/State/zip | | l
H i

Physical } ol

Address ;!*!i|§i

Clty/StateiZip ,][il}]}ilf!lllli' HEEREREEEE

Bust i H . Fax # H i ! H i " i
rophone (| | (=L ] [ =1 ] | Extensionl AL ey [ f A=t

 E-mail , . . - L
‘optoal) NN
» : COMPLETE FRONT AND BACK AND RETURN ENTIRE FORM ' r
B T TO MAINTAIN MEMBERSHIP STATUS ..l E




2009-2010

TuaE FLORIDA BAR
ANNUAL MEMBERSHIP FEES
651 EAST JEFFERSON STREET
TALLAHASSEE, FLORIDA 32399-2300
1-850-561-5832 (MEMBERSHIP RECORDS ONLY)
1-800-342-8060 » Ext. 5832

PLEASE READ INSTRUCTION SHEET BEFORE COMPLETING FORM
: ‘. FEES ARE DUE AND PAYABLE JULY 1, 2009

E Sectlons to whlch you currently hold membershlp(s)xare indicated.
For sections you are joining, please darken circles completely using a blue or black ball point pen or pencil.

O $25 Administrative Law (11) O $30 Government Lawyer™ (18)

O $40 Appellate Practice (21) O $30 Health Law (16)

O $45 Business Law (04) O $40 International Law (14)

O $35 City, County & Local Government Law (07) O $40 Labor & Employment Law (13)

O $25 Criminal Law (09) O $30 Out-of-State Division (20)

O $50 Elder Law (19) O $35 Public Interest Law (17)

O $35 Entertainment, Arts & Sports Law (15) O $50 Real Property, Probate & Trust Law (02)

O $35 Environmental & Land Use Law (10) O $50 Tax Law (01)

O $30 Equal Opportunities Law (22) O $50 Trial Lawyers (03)

O $55 Family Law (06) O $50 Workers' Compensation (08)

O $35 General Practice, Solo & Small Firm (05)

: fill i

* Joint membership with sither Criminal or Administrative Law = $45 PLEASE ADD FOR e Please fln._
Jomt membershlp of GovtLawyer/CnmmaI/Admmlstratlve Law =$70 TOTAL SECT%ON DUES $ ; -
i . VOLUNTARY CONTRIBUTIONS e . .
Attorneys CRALIADIE TIUS . vveeeeeveereereeserere e esseessssesesssesssssessones 1 , i
Lawyers’ Challenge for Children................. ; . ibuti : % ,,,

Supreme Court Historical Society

MBERSHIPFEES = :
PRIOR YEAR "k LATE OTHER
DESCRIPTION BALANCE | CURRENT YEAR FEES FEES COSTS (1)

MEMBERSHIP : |

*¥ TiiS ANNUAL FEE INCLUDES $25 FOR CLIENTS SECURITY FUND
(1) THIS COST AMOUNT IS VALID IF PAID BY AUGUST 15, 2009 TOTAL PAID

I am qualified to pay by instalilments (see instructions) CHECK #
1 am a full time government employee

1 HEREBY ELECT INACTIVE STATUS
Deadiine August 18§, 2009

COMPLETE FRONT AND BACK AND RETURN ENTIRE FORM
B TO MAINTAIN MEMBERSHIP STATUS — B




. 2009-2010 .
THE FLORIDA BAR '
ANNUAL MEMBERSHIP FEES

_ TRUST ACCOUNT COMPLIANCE CERTIFICATE FOR JULY 1, 2008 - JUNE 30, 2009 YEAR.
| hereby represent that | have read the rules applicable to lawyer trust accounts (rule 4-1.5 and chapter 5) and that | or my law firm O YES
have complied with all applicable parts of the Rules Regulating The Florida Bar with respect to trust account records, if any, including O NO
required participation in the IOTA program, and maintenance of trust account records.

* ANNUAL PRO BONO REPORTING FORM (REQUIRED)

Be sure to completely blacken the circle . PRO BONO REPORTING FOR JULY 1, 2008 - JUNE 30, 2009 YEAR.
where applicable. £ J

Please enter the
number of whole hours

Pursuant to the reporting requirement of Rule 4-6.1(d), Rules Requlating The Florida Bar

1 I'have personally provided pro bono legal services: (a) O “on my own.” (b) O “through an organized legal aid program;”

2 My firm provided pro bono services collectively under a
plan with the following Florida Circuit Pro Bono Committee:

| (circuit #) and | was allocated:

I have contributed to a legal aid organization.  Please enter amount. whole doliars $ :

| have not provided pro bono legal services to the poor this year or made a contribution to a legal aid organization.

5 During the reporting period, | did not provide pro bono legal services to the poor because | am: (choose one)
O amember of the judiciary (a) QO a governmental lawyer prohibited by statute, rule QO retired (d)
QO judicial staff (b} or regulation from providing services (c) QO INACTIVE ()
6. None of the above applies to me, but | have provided legal services to the poor in the following special manner: (see instructions)

¢+ COMMUNITY SERVICE (OPTIONAL) FOR JULY 1, 2008 - JUNE 30, 2009 YEAR -
[ have contributed community and public services in the following areas:

VOLUNTARY SURVEY
for the purpose of showing the
involvement of lawyers in
community service.

Answering this question
does not constitute
compliance with required
pro bono response.

O Service to the legal community
O Service to religious organizations

O Service to civic organizations Please enter the

Be sure to completely blacken the circle number of whole hours

ding t try. . "
corresponding fo your entry O Service to other charities/schools

: 'MEMBERDATACHANGES = ' Membership data can be changed any time at www.floridabar.org.
CHANGE OF ADDRESS: Members shall promptly notify the Bar of changes pursuant to Rule 1-3.3, Rules Regulating The Florida Bar. All such data contained in your membership
record is public information. ~ CURRENT E-MAIL:

Firm
(optional)

Mailing
Address

City/State/Zip

Phystcali
Address | | 0 L n bbb b

kStréet address of: youf ofﬁbe niust be pfovided it diﬁerenf fron:1 ma'iling'address.')

City/State/Zip

Fax #
+ (optional)

Business
Telephone

Extension

E-mail S T R
(optional) R N T T T D R R

COMPLETE FRONT AND BACK AND RETURN ENTIRE

COMPLETE FORM
B TO MAINTAIN MEMBERSHIP STATUS B




2010-2011

THE FLORIDA BAR
ANNUAL MEMBERSHIP FEES
651 EAST JEFFERSON STREET
TALLAHASSEE, FLORIDA 32399-2300
1-850-561-5832 (MEMBERSHIP RECORDS ONLY)
1-800-342-8060 « Ext. 5832

PLEASE READ INSTRUCTION SHEET BEFORE COMPLETING FORM

ND DIVISION |

ch you currently hold memb
For sections you are joining, please darken circles completely using a blue or black ball point pen or pencil.

O §25 Administrative Law (11) O $30 Government Lawyer” (18)

O $40 Appellate Practice (21) O $30 Health Law (16)

O $45 Business Law (04) O $45 International Law (14)

O $35 City, County & Local Government Law (07) O $40 Labor & Employment Law (13)

O $25 Criminal Law (09) O $30 Out-of-State Division (20)

O §50 ElderLaw (19) O $35 Public Interest Law (17)

O $35 Entertainment, Arts & Sports Law (15) O $50 Real Property, Probate & Trust Law (02)

O $40 Environmental & Land Use Law (10) O $50 Tax (01)

O $30 Equal Opportunities Law (22) O $50 Trial Lawyers (03)

O $55 Family Law (06) O $50 Workers' Compensation (08)

O $35 General Practice, Solo & Small Firm (05) Ploase fil
Jomt membership with either Criminal or Administrative Law = $45 PLEASE ADD FOR efse ' n ,
* Joint membership of Gov't Lawyer/Criminal/Administrative Law = $70 TOTAL SECTIONDUES § ] o
. UNTARY CONTRIBUTIONS -
Attorneys Charitable Trust.... (suggested contribution $25.00) &
Lawyers’ Challenge for Children................. [see www.flabarindn.org]......c.cocuunn. (suggested contribution $45.00) ‘ ;
Supreme Couirt Historical SOCIETY......c..vvevmererererreriennirinenss (Please see back of letter for contribution options.) 1 i
FLAME (Florida Lawyers Association for the Maintenance of Excellence, Inc.)............. (suggested contribution $45.00) } i

Notice Regardmg Deductibility of FLAME Voluntary Contributions - Since 100% of FLAME, Inc. (Florida Lawyers Association for the Maintenance of Excellence, Inc.) I
b d therefore not be tax deductible.
A

DESCRIPTION BALANCE | CURRENT YEARFEES® Y FEES COSTS (1)
MEMBERSHIP { !
; &
*% THS ANNUAL FEE INCLUDES $25 FOR CLIENTS’ SECURITY FUND ;
(1) THIS COST AMOUNT IS VALID IF PAID BY AUGUST 16, ?mo TOTAL PAID ‘ Lo l
I am qualified to pay by installments (see instructions) CHECK # i z !

: 1 am a full time government employee

To pay by credit card, please go to our website: www.FLORIDABAR. org

"l

1 HEREBY ELECT INACTIVE STATUS J Please check box (see instructions) $175 inactive Annual Fee Enclosed
Deadline August 16, 2010 v
COMPLETE FRONT AND BACK AND RETURN ENTIRE FORM
B TO MAINTAIN MEMBERSHIP STATUS B




- ' 2010-2011

THE FLORIDA BAR
ANNUAL MEMBERSHIP FEES

. (REQUIRED)

| certify that | have read the rules applicable to lawyer trust accounts and safekeeping property in chapter 5 of the Rules Regulating The Florida Bar

[www.floridabar.org/rules/chapter5] and that:

O | am required to maintain a trust account and | am in compliance with the trust account and safekeeping property rules. (1) _

O | am not required to maintain a trust account because | do not receive or hold funds or property from clients or third parties in connection with legal
representation. (2)

O Lam not in compliance with the trust account and safekeeping property rules. Attached is an explanation of the way in which | did not comply with the
trust account and safekeeping property rules. (3)

Please enter the
number of whole hours

Be sure to completely blacken the circle where applicable.

Pursuant to the reporting requirement of Rule 4-6.1(d), Rules Regulating The Florida Bar

1. 1 have personally provided pro bono legal services: (a) O “on my own.” (b} O “through an organized legal aid program;” : hours

2. My firm provided pro bono services collectively under a T hours
plan with the following Florida Circuit Pro Bono Committee: {circuit #) and | was allocated: P

3. | have contributed to a legal aid organization. ~ Please enter amount. whole dolars ~ § }

4. | have not provided pro bono legal services to the poor this year or made a contribution to a legal aid organization. O

5. During the reporting period, | was deferred from the provision of reporting pro bono legal services to the poor because | am: {choose one)
O amember of the judiciary (a) O a govemmental lawyer prohibited by statute, rule QO retired (d)
QO judicial staff {b) or regulation from providing services (c) QO inactive {(e)

6. None of the above applies to me, but | have provided legal services to the poor in the following special manner: (see instructions)

VOLUNTARY SURVEY . . .
: O Service to the legal communit 1 Lo Answering this question

for the purpose of showing the g y i ours does not constitute

- . . . ) . i 1 . - 3
involvement of lawyers in O Senice to religious organizations t | ihours compllznce with required

community service. — pro bono response.

O Service to civic organizations ] L hours Please enter the
Be sure to completely blacken the circle : number of whole hours
ding t try. . i
cormesponding fo your enty. O Senvice to other charities/schools t hours

IEMBER DATA CHANGES
CHANGE OF ADDRESS: Members shall promptly notify the Bar of changes pursuant to Rule 1-3.3, Rules Regulating The Florida Bar. All such data contained in your membership
record is public information.  CURRENT E-MAIL:

Membership data can be changed any time at www.floridabar.org.

Firm
(optional) Co

Address

Mailing . o

cyStatezip . | | | | | | 1 1 ||

(Stréet address of youf office must be pr:ovided if different from mailing>addi'ess.)

Physical s
Address L }

City/State/Zip

I ! A N I N

‘Business £ Fax# v v
Telephone oo ’ Extension. | | | (optional) ; 1 S [ ]

E-mail i | f f
(opiora) EEEREEEEEE

COMPLETE FRONT AND BACK AND RETURN ENTIRE FORM
- TO MAINTAIN MEMBERSHIP STATUS

1 T
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May 14, 2010

Member IOLTA Rules Education Campaign
The revised IOLTA Rules go into effect on August 1, 2010.

Washington Lawyer:
(Mailed to over 90,000 Bar members)

Accomplished:

eMay, 2010, issue- “Legal Beat” included story about new IOLTA rules.

Upcoming:

eJune issue- publication of IOLTA “primer.” Includes the Court of Appeals
order promulgating the revised IOLTA rules; text of the revised IOLTA rules;
abbreviated version of previously published web story about the revised IOLTA
rules; information about upcoming June 16 CLE class about IOLTA; and Bar
Counsel column about the revised IOLTA rules. A “corner cut” on cover will
direct readers to the new rules inside.

- eJuly/August issue: Bar president’s page will include information about IOLTA.
eEarly/mid 2011 “Speaking of Ethics” column could focus on JOLTA rules
eEarly/mid 2011: possible feature article about IOLTA rules.

Continuing Legal Education:

Accomplished:

e April 28, 2010: “Ethics and Lawyer Trust Accounts” CLE class. This class may
be offered again in the late fall of 2010.

Upcoming:

eJune 16, 2010, a special class focusing on IOLTA is scheduled. This course
could also be available on a CD and online (if this latter method of delivery
becomes available.)

Mandatory Course on the D.C. Rules of Professional Conduct and D.C.
Practice: The topic is now included in the ethics, disciplinary system and
regulation counsel segments of all sessions of the Mandatory Course. This course
is offered 12 times a year and reaches about 3,500 members annually.

Accomplished:



eCourses were held on April 14 and May 8, 2010
Sessions of the course for the remainder of 2010 are scheduled as follows: .

eJune 8, 2010

eJuly 10,2010

e August 10, 2010
eSeptember 11, 2010
oQctober 5,2010
eNovember 6, 2010
eDecember 7, 2010

Sections:

eEducational events sponsored by the solo and small firm committee of the Law
Practice Management Section.

D.C. Bar Website:

Accomplished:

eMarch 24, 2010: A lead story about changes to the IOLTA rules was published
on the Bar’s home page. Links to clean and red-lined versions of the revised rules
are included in the story. The web story is periodically circulating to the home
page for the next 90 days.

E-brief:

Accomplished:

e April 5: Notification to Bar members about the IOLTA revisions was published
in the April 5 edition of the E-brief. A link back to the web story described above
was included.

Regulation Counsel Staff:

eQuestions from members will be handled in the following way:

o Specific fact-based questions that arise under Rule of Professional Conduct 1.15
about whether or not a member is obligated to open an IOLTA account in the
District of Columbia are handled by legal ethics counsel.

eThe mechanics of how to open and operate an IOLTA account are provided by
the manager of the Practice Management Advisory Service (PMAS).



elnformation about IOLTA-compliant banks is provided by the D.C. Bar
Foundation. ‘

“Basic Training” seminar:

Sponsored by the Practice Management Service Committee, this intensive
seminar for new and current solo practitioners is held once or twice a month by
the PMAS manager. During sessions of this seminar, the manager is educating
members about the new IOLTA rules.

Accomplished:

Recent seminars were held on:

eMarch 31, 2010
e April 14, 2010
eMay 5, 2010

Upcoming seminars are scheduled for the following dates in 2010:

eMay 26, 2010
eJune 9, 2010

eJune 30, 2010
eJuly 12,2010

eJuly 27,2010
eAugust 9, 2010

e September 13, 2010
e September 28, 2010
eQctober 13, 2010
oQOctober 27, 2010
eNovember 8, 2010
eNovember 23, 2010
eDecember 7, 2010
eDecember 20, 2010

Additional seminars are added on an ongoing basis.

Online Surveys

eTo selected groups of members (particularly to solo practitioners and to
attorneys in small, medium and large firms) to learn what educational methods
members are using to learn about the revised IOLTA rules. Surveys can be
conducted before and after the implementation date of the revised rules.



Chief Judge Letter:

Upcoming:

e Chief Judge Washington has agreed to author a letter to Bar members about the
new IOLTA rules. The letter can be sent to members via E-brief and Washington
Lawyer. The letter is currently being drafted.

Firm administrators:

eThe Bar can provide to the Bar Foundation contact information on the firm
administrators for the law firms located within the District of Columbia, which
participate in the law firm billing program. This would enable the Bar Foundation
to reach approximately 9,000 lawyers.

Bar demographic information:

eTo assist the Bar Foundation in the administration of its IOLTA program, the
Bar will provide the Bar Foundation with aggregate data from certain
demographic segments of the Bar’s membership.

Bar Leadership (Voluntary Bar Associations) meetings:

Upcoming:

e Brief presentation and overview about the new IOLTA rules at the meeting of
the leadership of the voluntary bar associations in the fall of 2010 after
implementation of the new IOLTA rules, and when new leadership will be in
place at many of the voluntary bars.

eDetailed presentations to specific voluntary bars can be made in the future.



June 7, 2010

Member IOLTA Rules Education Campaign

The revised IOLTA Rules go into effect on August 1, 2010.

Washington Lawyer:
(Mailed to over 90,000 Bar members)

Accomplished:

eMay, 2010, issue- “Legal Beat” included story about new IOLTA rules.

eJune issue- publication of IOLTA “primer.” A “corner cut” on cover directs
readers to the new rules inside.
Includes:

»The Court of Appeals order promulgating the revised IOLTA
rules;
=Text of the revised IOLTA rules;
=Abbreviated version of previously published web story about the
revised IOLTA rules;
*Information about upcoming June 16 CLE class about [OLTA; nd
*Bar Counsel column about the revised IOLTA rules.

Upcoming

eJuly/August issue: Bar president’s page will include information about IOLTA.
eEarly/mid 2011 “Speaking of Ethics” column could focus on IOLTA rules
eEarly/mid 2011: possible feature article about IOLTA rules.

Continuing Legal Education:

Accomplished:

e April 28, 2010: “Ethics and Lawyer Trust Accounts” CLE class. This class may
be offered again in the late fall of 2010.

Upcoming:

eJune 16, 2010, a special class focusing on IOLTA is scheduled. This course
could also be available on a CD and online (if this latter method of delivery
becomes available.)

Mandatory Course on the D.C. Rules of Professional Conduct and D.C.
Practice: The topic is now included in the ethics, disciplinary system and




regulation counsel segments of all sessions of the Mandatory Course. This course
is offered 12 times a year and reaches about 3,500 members annually.

Accomplished:
eCourses were held on April 14 and May 8, 2010

Sessions of the course for the remainder of 2010 are scheduled as follows:

eJune 8, 2010

eJuly 10, 2010

e August 10, 2010
eSeptember 11, 2010
e(ctober 5,2010
eNovember 6, 2010
eDecember 7, 2010

Sections:

eEducational events sponsored by the solo and small firm committee of the Law
Practice Management Section.

D.C. Bar Website:

Accomplished:

eMarch 24, 2010: A lead story about changes to the IOLTA rules was published
on the Bar’s home page. Links to clean and red-lined versions of the revised rules
are included in the story. The web story is periodically circulating to the home
page for the next 90 days.

E-brief:

Accomplished:

e April 5: Notification to Bar members about the IOLTA revisions was published
in the April 5 edition of the E-brief. A link back to the web story described above
was included.

Regulation Counsel Staff:

eQuestions from members will be handled in the following way:



o Specific fact-based questions that arise under Rule of Professional Conduct 1.15
about whether or not a member is obligated to open an IOLTA account in the
District of Columbia are handled by legal ethics counsel.

o The mechanics of how to open and operate an IOLTA account are provided by
the manager of the Practice Management Advisory Service (PMAS).

elnformation about IOLTA-compliant banks is provided by the D.C. Bar
Foundation.

“Basic Training” seminar:

Sponsored by the Practice Management Service Committee, this intensive
seminar for new and current solo practitioners is held once or twice a month by
the PMAS manager. During sessions of this seminar, the manager is educating
members about the new IOLTA rules.

Accomplished:

Recent seminars were held on:

eMarch 31, 2010
e April 14,2010
eMay 5, 2010
eMay 26, 2010

Upcoming seminars are scheduled for the following dates in 2010:

eJune 9, 2010

eJune 30, 2010
eJuly 12,2010

eJuly 27,2010

e August 9,2010

e September 13, 2010
e September 28, 2010
e(October 13, 2010
e(QOctober 27, 2010
eNovember 8, 2010
eNovember 23, 2010
eDecember 7, 2010
eDecember 20, 2010

Additional seminars are added on an ongoing basis.



Online Surveys

oTo selected groups of members (particularly to solo practitioners and to
attorneys in small, medium and large firms) to learn what educational methods
members are using to learn about the revised IOLTA rules. Surveys can be
conducted before and after the implementation date of the revised rules.

Chief Judge Letter:

Upcoming:

e Chief Judge Washington has agreed to author a letter to Bar members about the
new IOLTA rules. The letter can be sent to members via E-brief and Washington
Lawyer. The letter is currently being drafted.

Firm administrators:

eThe Bar can provide to the Bar Foundation contact information on the firm
administrators for the law firms located within the District of Columbia, which
participate in the law firm billing program. This would enable the Bar Foundation

to reach approximately 9,000 lawyers.

Bar demographic information:

eTo assist the Bar Foundation in the administration of its IOLTA program, the
Bar will provide the Bar Foundation with aggregate data from certain
demographic segments of the Bar’s membership.

Bar Leadership (Voluntary Bar Associations) meetings:

Upcoming:

e Brief presentation and overview about the new IOLTA rules at the meeting of
the leadership of the voluntary bar associations in the fall of 2010 after
implementation of the new IOLTA rules, and when new leadership will be in
place at many of the voluntary bars.

eDetailed presentations to specific voluntary bars can be made in the future.



July 14, 2010

Member IOLTA Rules Education Campaign

The revised IOLTA Rules go into effect on August 1, 2010.

Washington Lawyer:
(Mailed to over 90,000 Bar members)

Accomplished:

eMay, 2010, issue- “Legal Beat” included story about new IOLTA rules.

eJune issue- publication of IOLTA “primer.” A “corner cut” on cover directs
readers to the new rules inside.
Includes:

*The Court of Appeals order promulgating the revised IOLTA
rules;
*Text of the revised IOLTA rules;
»Abbreviated version of previously published web story about the
revised JIOLTA rules;
*Information about upcoming June 16 CLE class about IOLTA;
and :
»Bar Counsel column about the revised IOLTA rules.

Upcoming

eJuly/August issue: Bar president’s page will include information about IOLTA
and letter from Chief Judge Eric Washington to Bar members about the IOLTA
rules.

eEarly/mid 2011 “Speaking of Ethics” column could focus on IOLTA rules
eEarly/mid 2011: possible feature article about IOLTA rules.

Continuing Legal Education:

Accomplished:

e April 28, 2010: Ethics and Lawyer Trust Accounts CLE class. This class may be
offered again in the late fall of 2010.

eJune 16, 2010: How to Comply with the New D.C. Mandatory IOLTA Rules (aka
OMG! IOLTA’s Going Mandatory, a special CLE class focusing on IOLTA. This
course could also be available on a CD and online (if this latter method of
delivery becomes available.)



Upcoming:

eAugust 5, 2010, repeat of: How to Comply with the New D.C. Mandatory
IOLTA Rules (aka OMG! IOLTA’s Going Mandatory, a two-hour version of the June 16™
CLE class. :

Mandatory Course on the D.C. Rules of Professional Conduct and D.C.
Practice: The topic is now included in the ethics, disciplinary system and
regulation counsel segments of all sessions of the Mandatory Course. This course
is offered 12 times a year and reaches about 3,500 members annually.

Accomplished:
eCourses were held on April 14, May 8, June 8, and July 10, 2010

Sessions of the course for the remainder of 2010 are scheduled as follows:

e August 10, 2010
eSeptember 11, 2010
eoQctober 5, 2010
eNovember 6, 2010
eDecember 7, 2010

Sections:

eEducational events sponsored by the solo and small firm committee of the Law
Practice Management Section.

D.C. Bar Website:

Accomplished:

eMarch 24, 2010: A lead story about changes to the IOLTA rules was published
on the Bar’s home page. Links to clean and red-lined versions of the revised rules
are included in the story. The web story is periodically circulating to the home
page for the next 90 days.

E-brief:
Accomplished:

e April 5: Notification to Bar members about the IOLTA revisions was published
in the April 5 edition of the E-brief. A link back to the web story described above
was included.



eJuly 7. A reminder to Bar members about the IOLTA revisions, effective
August 1, was published in the July 7 edition of the E-brief. A link back to the
web story described above was included. The web story was modified to include a
link to a letter by Chief Judge Eric T. Washington to Bar members about the
upcoming IOLTA revisions.

Regulation Counsel Staff:

eQuestions from members will be handled in the following way:
oSpecific fact-based questions that arise under Rule of Professional Conduct 1.15
about whether or not a member is obligated to open an IOLTA account in the

District of Columbia are handled by legal ethics counsel.

eThe mechanics of how to open and operate an IOLTA account are provided by
the manager of the Practice Management Advisory Service (PMAS).

elnformation about IOLTA-compliant banks is provided by the D.C. Bar
Foundation.

“Basic Training” seminar:

Sponsored by the Practice Management Service Committee, this intensive
seminar for new and current solo practitioners is held once or twice a month by
the PMAS manager. During sessions of this seminar, the manager is educating
members about the new IOLTA rules.

Accomplished:

Recent seminars were held on:

eMarch 31, 2010
e April 14, 2010
eMay 5, 2010
eMay 26, 2010
eJune 9, 2010
eJune 30, 2010
eJuly 12, 2010



Upcoming seminars are scheduled for the following dates in 2010:

eJuly 27, 2010

e August 9, 2010
eSeptember 13, 2010
eSeptember 28, 2010
e(ctober 13, 2010
e(October 27, 2010
eNovember 8, 2010
eNovember 23, 2010
eDecember 7, 2010
eDecember 20, 2010

Additional seminars are added on an ongoing basis.

Online Surveys

eTo selected groups of members (particularly to solo practitioners and to
attorneys in small, medium and large firms) to learn what educational methods
members are using to learn about the revised IOLTA rules. Surveys can be
conducted before and after the implementation date of the revised rules.

Chief Judge Letter:

Accomplished:

e Chief Judge Eric T. Washington authored a letter to Bar members about the
new IOLTA rules. The letter was sent to members in the July 7 edition of E-brief
and will be published in the July/August 2010 Washington Lawyer.

Firm administrators:

eThe Bar can provide to the Bar Foundation contact information on the firm
administrators for the law firms located within the District of Columbia, which
participate in the law firm billing program. This would enable the Bar Foundation
to reach approximately 9,000 lawyers.

Bar demographic information:

oTo assist the Bar Foundation in the administration of its IOLTA program, the
Bar will provide the Bar Foundation with aggregate data from certain
demographic segments of the Bar’s membership.



Bar Leadership (Voluntary Bar Associations) meetings:

Upcoming:

e Brief presentation and overview about the new IOLTA rules at the meeting of
the leadership of the voluntary bar associations in the fall of 2010 after
implementation of the new IOLTA rules, and when new leadership will be in
place at many of the voluntary bars.

eDectailed presentations to specific voluntary bars can be made in the future.
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ACTIVE 68860 19347
INACTIVE 21266 6190 15076
JUDICIAL 952 499 453
RETIRED INACTIVE 2814 1458 1356
SPECIAL LEGAL CONSULTANT 77 54 23
SUBTOTAL: 93969 57714 36255

NON-MEMBER

SUBTOTAL:

22016

18297

3719

4905

SOLE PRACTICE 665 9
FIRM PRACTICE 23058 639 8
GOVERNMENT 10272 1544 417
OTHER* 4732 2358 61
UNKNOWN** 78 20 0
CORPORATE 3448 407 1
ACADEMIA 541 163 1
NOT-FOR_PROFIT ORGANIZATION 2046 346 1
NOT-FOR_PROFIT PRACTICE 433 48 1
SUBTOTAL.: 49513 6190 499

*Other: employment in a non-law-related occupation or law-related occupation not included in the other practice types
**Unknown: information not provided by member
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A B C
# DC METRO
2 FIRM NAME LAWYERS SOURCE OF INFO
3 |Akin Gump Strauss Hauer & Feld LLP 251 |firm website
4 |Alston & Bird LLP 122 firm website
5 |Arent Fox LLP 239 |firm billing program
6 _[Amold & Porter LLP 468 |firm billing program
7/ |Ashcraft & Gerel LLP 30 |firm billing program
8 |Baker & Hostetler 80 |firm billing program
9 |Baker & McKenzie LLP 97 |firm website
10 |Baker Botts LLP 113 {firm billing program
11 |Ballard Spahr LLP 50 |firm website
12 |Beveridge & Diamond, P.C. 81 [firm billing program
13 |Bingham McCutchen LLP 182 |firm website
14 |Blank Rome LLP 79 |firm website
15 {Boies, Schiller & Flexner LLP 32 |firm website
16 |Bryan Cave LLP 70 |firm website
17 |Buchanan Ingersoll & Rooney, P.C. 102 |firm website
18 |Cadwalader, Wickersham & Taft 84 |firm website
19 {Caplin & Drysdale 65 |firm website
20 |Chadbourne & Parke LLP 57 |firm website
21 |Cleary Gottlieb Steen & Hamilton LLP 109 |firm website
22 [Clifford Chance US LLP 192 |firm website
23 ]JCooley Godward Kronish 125 |firm website
24 1Covington & Burling LLP 491 |firm billing program /
25 |Crowell & Moring 159 |firm website
26 |Dechert LLP 76 |firm website
27 |Dewey & LeBoeuf LLP 101 [firm website
‘| 28 |Dickstein Shapiro LLP 254 |firm billing program
29 |DLA Piper LLP 149 |firm website
30 |Dow Lohnes PLLC 107 |firm billing program
31 |Drinker, Biddle & Reath LLP 114 |firm website
32 |Duane Morris LLP 49 |firm website
33 |EpsteinBeckerGreen 60 |firm website
34 |Finnegan, Henderson, Farabow, Garrett & Dunner L.L.P. 283 |firm website
35 |Fish & Richardson 62 |firm website
36 |Foley & Lardner LLP 162 |firm website
37 |Fried, Frank, Harris, Shriver & Jacobson LLP 109 |firm website
38 [Fulbright & Jaworski L.L.P. 107 |firm billing program
39 |Gibson, Dunn & Crutcher LLP 150 |firm website
40 {Goodwin Procter LLP 106 |firm website
41 |Greenberg Traurig 140 |firm website
42 |Groom Law Group 53 |firm website
43 |Hogan Lovelis US LLP 589 [firm billing program
44 |Holland & Knight 210 |firm website
45 |Hollingsworth LLP 71 {firm website
46 |Howrey LLP 228 |firm website
47 |Hughes, Hubbard & Reed LLP 51 |firm website
48 [Hunton & Williams 221 |firm billing program
49 |Jackson & Campbell, P.C. 49 |firm billing program
50 |Jenner & Block LLP 81 |firm website
51 |Jones Day 187 |firm billing program
52 |K&L Gates LLP 85 |firm website
53 |Katten Muchin Rosenman LLP 66 |firm website
54 |Keller and Heckman LLP 80 |firm website
55 |Kelley Drye & Warren 125 |firm website
56 |Kellogg, Huber, Hansen, Todd, Evans & Figel 70 |firm website
57 |Kilpatrick Stockton LLP 650 |firm website
58 |King & Spaiding LLP 178 |firm website
59 |Kirkland & Ellis LLP 231 |firm billing program
60 |Latham & Watkins LLP 313 [firm billing program
61 [Mayer Brown LLP 146 |firm website
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McDermott Will & Emery

62 198 |firm billing program
63 [McGuireWoods LLP 111 |firm website
64 |McKenna, Long & Aldridge LLP 134 |firm website
65 [Miller & Chevalier 90 [firm billing program
66 [Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C. 64 |firm billing program
67 [Morgan, Lewis & Bockius LLP 315 |firm billing program
68 |Morrison & Foerster Foundation 112 |firm website
69 |Nixon Peabody LLP 106 |firm website
70 [Oblon, Spival, McClelland, Maier & Neustadt 99 |firm website
71 |O'Melveny & Myers LLP 160 |firm billing program
72 |Orrick, Herrington & Sutcliffe LLP 89 |firm website
73 |Patton Boggs 241 |firm billing program
74 |Paul Hastings 97 {firm billing program
75 {Pepper Hamilton LLP 37 |firm website
76 |Perkins Coie LLP 81 |firm website
77 {Pillsbury Winthrop Shaw Pittman LLP 206 |firm billing program

78 |Public Defender Service for the District Of Columbia 87 |firm billing program
79 |Reed Smith LLP 103 |firm website
80 |Ropes & Gray LLP 92 |firm website
81 |Rothwell, Figg, Emst & Manbeck P.C. 40 [firm billing program
82 |Shook Hardy & Bacon LLP 34 |firm website
83 |Sidley Austin LLP 249 |firm billing program
84 |Skadden, Arps, Slate, Meagher & Flom LLP 328 |firm billing program
85 |Sonnenschein Nath & Rosenthal LLP 108 |firm website
86 |Squire, Sanders & Dempsey L.L.P. 136 |firm website
87 |Steptoe & Johnson LLP 318 |firm billing program
88 |Sterne Kessler Goldstein & Fox LLP 40 Ifirm website
89 [Sughrue Mion 80 [firm website
90 [Sullivan & Cromwell LLP 42 |firm website
91 [Sutherland 164 [firm billing program
92 |Troutman Sanders 110 |firm website
93 |van Ness Feldman, P.C. 68 |firm website
94 |Venable LLP 295 [firm billing program

95 |vinson & Elkins 89 |firm billing program
96 {Weil Gotshal & Manges LLP 73 |firm website
97 |White & Case LLP 150 |firm website
98 |wiley Rein LLP 235 {firm billing program
99 |williams & Connolly LLP 308 |firm billing program
100]willkie Farr & Gallagher LLP 104 |firm billing program
101}WilmerHale 399 [firm billing program
102|wilson Sonsini Goodrich & Rosati Foundation 52 |firm website
103|Winston & Strawn LLP 128 |firm website
104]Wombel Carlyle Sandridge & Rice 91 |firm website
105|Zuckerman Spaeder LLP 54 |firm website
106]zuckert, Scoutt & Rasenberger, LLP 19 [firm billing program
107|TOTAL LARGEST FIRMS and BILLING PROGRAM 15,097
108
109]10.2010 all bar members 93,969
110[10.2010 metro all 57,714
111]10.2010 metro active 49,513
112]10.2010 solo practice 4,905
113]10.2010 firm practice 23,088
114
115]DC metro members in big firms 7,399
116|members in DC Bar firm billing program 7,698

IOLTA-eligible who are in big firms (7399) + members in billing
117]|program (7698) = 15,097 15,097

IOLTA-eligible who are not solos or in big firm or /billing
118|program (23,088 minus 15,097) = 7991 7,991
119

120




A
157

23,088 (firm practice) minus big firm members and lawyers
covered by billing program (15,097) = 7991 remaining firm
122|members who are possibly IOLTA-eligible

123

7991 (remaining) + 4905 (solo) = 12,896 possibly IOLTA-
124 eligible

125
126[12896/93969 = 13.7% of total membership
127

128]12896/49513 (mefro active) = 26.0% of metro active

129

130[12896/57714 (all metro) = 22.3% of all metro members

131
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MEMORANDUM

TO: Regulations/Rules/Board Procedures Committee
FROM: Carla J. Freudenburg

RE: Chart: Unified Bars with Mandatory IOLTA Programs
DATE: October 16, 2009

The attached staff chart — “Unified Bars with Mandatory IOLTA Programs”--
provides IOLTA information about 28 jurisdictions. Twenty-five of the jurisdictions are
unified bars with mandatory IOLTA programs. Three additional jurisdictions are
included for comparison purposes. Maryland, a voluntary bar with a mandatory IOLTA
program, is included because it is a neighboring jurisdiction. New York, a voluntary bar
with a mandatory IOLTA program, is included because like the D.C. Bar, it is one of the
country’s largest bars. Virginia, a mandatory bar with an opt-out IOLTA program, is
included because it is a neighboring jurisdiction.

Of the 27 jurisdictions with a mandatory IOLTA program, 25 have a requirement
in which lawyers are required to report their compliance with or exemption from the
IOLTA rules or statutes. Detailed materials about the IOLTA certification requirements
are provided for nine jurisdictions: Arizona, California, Florida, Maryland, Missouri,
New York, North Carolina, Texas, and Wisconsin.

The source of the majority of the data included in this chart is from a chart
entitled: “IOLTA Compliance Reporting Information 2006.” The source of data for the
2006 IOLTA chart is the IOLTA Clearinghouse Database- Self Reporting by Programs;
the 2006 chart is the most recent update provided by the IOLTA Clearinghouse. The
2006 chart was included in the Bar Foundation’s 2007 IOLTA Report to the Bar.

Except for data about the nine jurisdictions noted above, the data included in the
staff chart has not been updated from that provided by the IOLTA Clearinghouse in 2006.
However, changes or discrepancies that were discovered during the course of research by
Bar staff have been reflected in the staff chart.
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IOLTA Random Monitoring Concept

: I Purpose

The Bar Foundation may choose periodically to conduct random monitoring of
D.C. Bar members to collect information about their IOLTA accounts. It is anticipated
that random monitoring would assist the Bar Foundation in managing the interest income
of D.C. IOLTA accounts. The form and manner of the monitoring shall be agreed to by
the Foundation and the D.C. Bar and would comply with criteria set out in a
memorandum of understanding between the two entities.

It is not contemplated that random monitoring would be enforced through the
disciplinary process.

I1. Time frame

Random monitoring would begin in the third year after a comprehensive IOLTA
rule becomes effective and would be conducted annually. After three random monitoring
cycles, the monitoring would be assessed by the D.C. Bar and the Bar Foundation to
determine its effectiveness in meeting the Bar Foundation’s goal of increasing IOLTA
interest revenue. The assessment would also include a cost-benefit analysis. Criteria to
measure effectiveness would be agreed to by the D.C. Bar and the Bar F oundation.

111. Composition of the random monitoring pool

It is recommended that random monitoring be conducted with a selected group of
members. It is not recommended that the entire membership be monitored. Limiting
monitoring to members who may be most likely to maintain IOLTA accounts, and
excluding categories of members who most likely are not engaged in practices that would
require them to maintain IOLTA accounts would minimize the cost of monitoring to the
Bar Foundation and the administrative burden on members in responding to the
monitoring.

A. Selection criteria for the random monitoring pool

Before random monitoring is conducted, it is recommended that a consultation
with a survey expert and/or a statistician be performed to ensure that monitoring achieves
meaningful results. The following questions should be asked:

1) How many members should be included in the random monitoring pool;

2) What percentage of responses from the random monitoring is needed before a
. statistically meaningful sample is achieved;

3) Should follow-up to non-responders to the monitoring be performed? If so,
how often, and by what method? (e.g., postal mail, e-mail, telephone)



4) Should the selection criteria be consistent for each monitoring cycle (e.g., solo
practitioners, small and mid-size firm members who practice in the District of
Columbia, Maryland and Virginia) or should different selection criteria be used?

B. Inclusions and exclusions in a random monitoring

1. Potential categories of members to include in a random monitoring
cycle: '

All active members;

All active members in the Washington, D.C. metro area;’

Active members in other selected jurisdictions;

Active members in selected zip codes;

Active members by size of practice (e.g. solo/small, medium, large firm).

Any combination of the above criteria could be used.

2. Potential categories of members to exclude from the random
monitoring pool:

Because some groups of members and members in certain practice settings
are unlikely to maintain IOLTA accounts, it is recommended that the following
groups be excluded from random monitoring:

Judicial members; -
Inactive members;
Retired members;
Members who practice in the following settings:
Government;
In-house counsel;
Non-profit organization;
Academia.

C. Other selection methods

Other methods of conducting a random monitoring that could be considered are a
selection of every nth member or an alpha selection by last name (e.g., the first
monitoring cycle could include members whose last names begin with “A” to “F”, the
subsequent cycle could be “G” to “M”, etc.). This selection criterion could also be
apphed to defined categories of members to create a random monitoring pool (e.g., every
10" member in a group of active, metro area members would be monitored.)

D. Method and content of inquiry by the Bar Foundation

! As of June 2009, the Bar reported 48,795 active metro-area members.



It 1s recommended that the request for information by the Bar Foundation would
be sent by postal mail to members and would consist of a paper form and a return
envelope addressed to the Bar Foundation.

The request for information from the member would include: the member’s name,
or the name of the law firm completing the form on behalf of members associated with
the law firm; whether the member maintains an IOLTA account(s); and if not, whether
the member is exempt from the requirements of Rule 1.15 and what category of
exemption the member meets.

If the member maintains an IOLTA account(s), the following information would
be requested: the IOLTA account number(s) and the name and location of the depository
where the account(s) is located; whether the member has opened or closed any IOLTA
account(s); and if so, the IOLTA account number(s) and the name and location of the
depository where the account(s) has been opened and/or closed.

1V. Data sharing by the D.C. Bar with the Bar Foundation/Data collection and
maintenance by the Bar Foundation

A. Mailing labels

The primary point of contact by the Bar Foundation to Bar members to conduct
the random monitoring would be by first class mail to the members’ preferred address.
The D.C. Bar may provide the Bar Foundation with the address labels of members who
comprise the random monitoring pool.

B. Other member contact information

Other contact information provided by the D.C. Bar to the Bar Foundation would
depend on whether the Bar Foundation engages in follow-up inquiries to members who
‘do not return the monitoring form or who return incomplete or unclear information, or if
a monitoring form is returned to the Bar Foundation because of an incorrect or outdated
address. It may also depend on the terms about member contact by the Bar Foundation
that are set out in the memorandum of understanding between the Bar and the Bar
Foundation.’

C. IT best practices

It 1s recommended that any IT data collection and maintenance plan proposed by
the Bar Foundation to collect and store data about their IOLTA accounts provided to the
~ Foundation by Bar members comply with Bar-wide policies and best practices on IT
security, staff training, etc. An assessment of the Bar Foundation’s IT plan and IT
resources should be conducted by D.C. Bar IT senior staff before the D.C. Bar provides
membership data to.the Bar Foundation.

2 Some member contact information is publicly available at www.dcbar/org.



-V. Outreach to Bar members

When the Bar Foundation prepares to conduct a random monitoring, Bar members
could be notified and educated about the process, and encouraged to respond via notices
on the Bar’s website, in E-Brief and in the Washington Lawyer. Members of the Bar’s
sections and the local voluntary bars could also be notified by the Bar.

This notification of Bar members about the monitoring process could also present
an opportunity to remind members to not send address changes or changes of
membership status to the Bar Foundation. It could also be used to remind and educate
members generally about the work of the Bar Foundation.
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SEPARATE STATEMENT
FRANCIS D. CARTER, MEMBER

D.C. Bar Committee on Rules, Regulations and Board Procedures
February 23, 2011

I write separately because I have a fundamental disagreement with the majority of our
Committee on the need for each D.C. Bar (“Bar”) member to annually certify their compliance
with the newly implemented Interest on Lawyers’ Trust Accounts (“[OLTA”) rules. I believe
that an annual certification by each Bar member is warranted; and failure to do so will not, under
my proposal, implicate a disciplinary violation. This certification will be accomplished
simultaneously with the submission of annual dues by each Bar member. Certification is a
foundational component to our mandatory IOLTA, in my opinion, and it should be implemented
promptly.

I also do not agree with the recommendation of the Committee majority with regard to
the language of their proposed rule concerning monitoring of our attorneys by the D.C. Bar
Foundation (“Bar Foundation”) under IOLTA. As an initial matter, the proposed language from
the Committee majority requires the development of and subsequent approval of a process for
monitoring IOLTA compliance but is silent on the substance of any monitoring program. This
is so because the Bar and the Bar Foundation are still in the process of determining the form,
reach and particulars of any modifications of the existing monitoring process currently used by
the Bar Foundation. The charge of this Committee from the Bar Board of Governors on October
6, 2009, was to proposed modification(s) “to D.C. Rule of Professional Conduct 1.15 and
Section 20 of Rule XI of the D.C. Court of Appeals Rules Governing the Bar.” See, Committee
Report, p. 1. Amendments to either or both will require approval of the District of Columbia
Court of Appeals and thus, in my opinion, we should not approach the D.C. Court of Appeals
without a substantive monitoring process recommendation for amendment of the Rules indicated,
some other Rules or for the establishment of a new rule. A process for the development of
some, as of yet undetermined, modifications to the present monitoring program is not, in my
opinion, what a proposed rule change should entail. Because the Committee, the Bar and the Bar
Foundation are not yet where we want to be, despite our review of a large volume of material
and discussions with numerous people, I would stay our hand in this regard until such time as we
have a substantive recommendation on monitoring for consideration.

Let me explain.

I. MY PROPOSAL

a. CERTIFICATION

Our jurisdiction is not undertaking some new-fangled mandatory IOLTA experiment. As
of November 2010, there are forty-three jurisdictions in this country who have mandatory
IOLTA programs." There is ample operational history upon which we can draw for effective

! See, Status of IOLTA Programs, American Bar Association Commission, Interest on Lawyers’ Trust

Accounts.



implementation procedures. Despite the uniqueness of the District of Columbia in relation to
the 50 states, there is information available for our consideration. For example, the Committee
was given IOLTA Compliance Reporting Information 2006. See, attached. I do not have access
to more current information but this document shows that of the fifty-two jurisdictions listed,
forty-two require lawyers to report their compliance with, or exemption from, the IOLTA rule or
statute. In general, this reporting is done on the particular jurisdiction’s annual dues statement or
a separate form provided by the jurisdiction. My suggested certification of compliance occurs
by the payment of Bar dues.

I propose a modification to D.C. Bar Rule II (perhaps Section 2), which explains the
payment of annual dues. My proposal would include a provision which states that each Bar
member, by the payment of her/his dues, certifies that they have read and are in compliance with
Rule 1.15 of the D.C. Rules of Professional Conduct and D.C. Bar Rule XI, Section 20 covering
mandatory IOLTA. Both the Rules of Professional Conduct and the Bar Rules were modified by
the District of Columbia Court of Appeals, effective August 1, 2010, to convert our voluntary
IOLTA into a mandatory program.

In addition to a modification of the language in Bar Rule II, implementation of my
suggestion can be accomplished by inserting language (in red ink) above the signature section of
each annual dues statement. This language would advise that each member certifies, by the
payment of their dues, that she/he has read Rule of Professional Conduct 1.15 and Bar Rule XI,
Section 20, and is in compliance with the requirements of mandatory IOLTA.? T trust that the
scribes assigned to this task can make the language understandable and not overly verbose. (If
necessary, | can supplement this Separate Statement with proposed language for consideration.)
Certification by payment, rather than signature, obviates any difficulties faced by those members
willing to file their statements and pay their Bar dues electronically. The Committee has been
advised by Bar staff that insertion of such suggested wording to the dues statement will have a
nominal economic impact upon the Bar. Additionally, the language can refer the member to the
website of the Bar Foundation for the actual documents required to be filed in order to comply
with the IOLTA rules. http://www.dcbarfoundation.org/iolta.html. If compliance is required of
a particular attorney because of her/his access to eligible funds, a Bar member will send het/his
bank information directly to the D.C. Bar Foundation.® I presume that the Bar Foundation will
offer encryption on its website so that members can, if they so desire, file this information on-
line. Whether each lawyer is required to submit this bank information, or their ineligibility for

http://www.abanet.org/abanet/common/print/newprintview.cfm?ref=http%3 A//www.abanet.org/legalservices/iolta/i
oltus.html

2 The Bar’s website lists the Rules Governing the D.C. Bar.
http://www.dcbar.org/inside the bar/structure/bar rules/index.cfm . This particular web site can be referenced on
the actual dues statement near the certification wording. Further, the D.C. Rules of Professional Conduct appear in
Appendix A of the D.C. Bar Rules.

http://www.dcbar.org/for lawyers/ethics/legal ethics/rules of professional conduct/amended rules/index.cfm .

3 The Committee has also been advised by the Bar staff that the collection, storage and transmission of
financial information by the Bar will implicate D.C. legislation. Noncompliance with the law and/or potential
security related breaches could result in the imposition of significant damages. Thus, bank account information will
be sent by each member directly to the D.C. Bar Foundation for collection and storage, eliminating the need for the
D.C. Bar to be involved in the bank information collection process.
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filing such, to the Bar Foundation on a one-time-only basis, annually or on a periodic basis, is a
detail which is best left to the operational good sense of the Bar Foundation.

Under my proposal, the Bar will transmit to the Bar Foundation the certification
information received with the dues statement or by payment of dues, as requested by the Bar
Foundation. The Bar Foundation can decide if it will receive this information when they
episodically request data for an individual lawyer, for designated attorneys on a rolling basis or it
can ask for comprehensive annual information for the approximately 92,000 D.C. Bar Members
for each dues cycle. Whether the data request is done in increments or for the Bar at-large and
whether the Bar Foundation receives this information in hard copy or electronically would be left
to the operational needs and programmatic decision of the Bar Foundation. Since the cost of the
collection and transmission of this data from the Bar would be borne by the Bar Foundation, the
financial factor may drive the manner and form of this implementation.

I understand that the Bar does not require any member to certify that they are providing
competent legal services nor to ratify their compliance with any other provision of the Rules
which govern membership. My proposal, however, will offer a modicum of leverage for
compliance purposes to the Foundation even though I are not suggesting that failure to comply
with the IOLTA requirements could result in a disciplinary violation. In the end, there is
something about the specter of having agreed to compliance in writing, which can spur a tardy
lawyer into registering their trust account as required by the Rules.

The Committee heard a concern that any certification process is likely to cause members
to delay payment of their annual Bar dues, to insure they have followed the IOLTA
requirements. Such an effect, of course, cannot be accurately measured at this time. The Bar
within the last two years employed procedures to facilitate prompt payment of members’ dues.
Those efforts have reduced the number of lawyers who wait until the last minute to pay their
dues. This, in turn, has helped the Bar with its continual efforts to monitor its revenues in the
face of the demands of its mission. Certainly, there is some merit to this concern --- at least for
the first two to three years of the implementation of my proposal. Any new rule or requirement
is likely to give every member pause to avoid unnecessary complications. I would certainly hope
our membership, who necessarily have advanced degrees, can adjust without major disruption to
the dues process. But, the Bar has undertaken a comprehensive education campaign in both their
publications and through its CLE programs to better inform our membership of these IOLTA
changes. The Bar Foundation also has a prerecorded instruction option on its voice mail, in
addition to a drop-down tab on its website (Banking on Justice: IOLTA Program) with helpful
hints and instructions for both lawyers and banks. Following the first two to three years of
implementation every existing Bar member will have a clear grasp on what they have already
done, or will need to do, for compliance. New members will receive comprehensive instructions
on their IOLTA requirements during the mandatory D.C. Bar course for all incoming attorneys.

The Bar staff has assured the Committee that the cost of inserting language as I have
suggested on the dues statement will be nominal. I also readily concede there are legitimate cost
and operational complications which will occur if we implement a certification process, as I
suggest, now after the Bar has concluded the first wave of its education process. Yet, this is not
a valid reason to avoid going forward with my suggestion. In truth, we continue to be in the



formative stages of mandatory IOLTA (instituted in August 2010) and I would argue that our
membership is sufficiently facile to withstand this change. Moreover, I presume that both the Bar
and the Bar Foundation will not cease its educational efforts but will insure there are annual
reminders and updates for the Bar.

The IOLTA rules apply to every D.C. Bar member and, thus, certification should be
required of every member, regardless of whether they control eligible funds at the time of their
dues payment. Just as every member of our Bar is required to submit current annual information
of their address, etc., they should also be required to certify every year to their compliance with
the IOLTA rules and regulations. Yet, only those members who have a trust account with
qualifying funds need to take affirmative steps for compliance, beyond the payment of their dues.
I also think that certification will not impact upon the voluntary contributions to the D.C. Bar
Pro Bono Programs. This impact, again, cannot be accurately quantified at this time. In the end,
the District of Columbia Court of Appeals has determined that mandatory IOLTA is good and
proper for our community. Implementation of a rather nonintrusive and reasonably efficient
certification program for IOLTA is a must. A certification provision of compliance with
mandatory IOLTA on the annual dues statement will not remove funds from the pockets of our
membership; IOLTA will merely use eligible trust funds to earn interest which can be applied to
assist legal services for the needy of our community.

And more fundamentally, costs associated with the implementation and the on-going
operation of mandatory IOLTA will be borne by the Bar Foundation.

b. MONITORING PROGRAM

A monitoring format, and the authority to implement one, seems to logically flow from
the establishment of mandatory IOLTA. Under the former voluntary IOLTA program, as the
Committee Report sets forth, the Bar Foundation, authorized by the District of Columbia Court
of Appeals in 1985 to administer IOLTA, implicitly had authority, and did, monitor compliance
as a fundamental axiom of its administrative responsibilities. This was done through a
reconciliation process after receipt of information from counsel as well as from financial
institutions. Moreover, the Bar Foundation made contact with selectedattorneys, and several
financial institutions during this process, as issues with particular accounts arose. The language
of the Committee’s proposed Rule XIV seems to call into question this organizational principle.*
There is no reason to believe monitoring by the Bar Foundation, perhaps to a greater extent, will
not continue. Whether a mandatory IOLTA program requires more review and oversight is yet
to be decided.

Through the discussion process leading up to the request for the D.C. Court of Appeals to
authorize mandatory IOLTA, the configuration of a monitoring program was vetted but never
decided upon. Today, we do not have a firm grasp on the shape, breath or requirements of a

4 “Consistent with its fundamental function of maximizing and collecting the interest revenue generated by

D.C. IOLTA accounts, the Bar Foundation may periodically monitor a lawyer’s or law firms’ participation in the
D.C. IOLTA program.
*

* * * * *

If the Bar Foundation decides to monitor lawyers’ and law forms’ participation....(emphasis added).
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monitoring program. Logically, the monitoring program must come from the Bar Foundation,
since they have been authorized by the District of Columbia Court of Appeals to be the
administrators of mandatory IOLTA. Perhaps the Bar Foundation continues to ponder the
operational details of a monitoring program required for efficiency and effectiveness. Perhaps
they want to experience the increased responsibilities which flow from a mandatory rather than
an “opt-out” program. Perhaps the full parameters of the operational needs, at this stage of
implementation, are not so clear. In all events, what a monitoring program should substantively
accomplish, what actual steps it should entail, what its objectives are and how effective it must
be, should be determined, in the first instance, by the Bar Foundation, since it has a better grasp
of its operational needs. Would it be better to have the monitoring system in operation as we
commence mandatory IOLTA? Of course. Nevertheless, the reconciliation process from the
optional IOLTA program will presumably continue while the Bar Foundation has real-time
exposure to the needs of our new system. Further, additional time may sharpen our
understanding of the actual needs of a monitoring system. We have not experienced a full dues
cycle, much less a complete twelve months since the mandatory IOLTA became effective in
August 2010. It would be imprudent to move the D.C. Court of Appeals for a rule change
merely for the sake of haste. Whatever monitoring system we eventually implement may
logically require some amendments to the Rules. The Committee instead proposes a rule to make
a subsequent rule. Ultimately, whether we should recommend a modification of D.C. Rule of
Professional Conduct 1.15, Section 20 of Rule XI of the D.C. Court of Appeals Rules Governing
the Bar, amendments to some other Rule or develop a new rule which will underwrite the
requirements of a monitoring program for mandatory IOLTA, should be decided after due
deliberation and sufficient operational information. But, our zeal to put “something” in place
should not require action on the “appearance” of a proposal which subsequently requires
amending. This, unfortunately, is what I believe the Committee majority is recommending.

In the end, the Bar Foundation remains an unrelated independent 501(c)(3) organization

and the operational aspects should be formulated and proposed to this Committee by that
organization.

II. CONCLUSION

I recommend that a certification process be promptly implemented, as I have previously
described with a modification of D.C. Bar Rule II and that we provide the Bar Foundation with
additional time to develop and present to this Committee a special report on the details and
requirements of their proposed monitoring program. The timetable for such should be discussed
between the Bar and Bar Foundation. This special report should contain sufficient details to
allow this Committee to determine which, if any, Rules will need to be modified. Also,
beginning with the 2010 Annual Report, the Bar Foundation shall provide details of the
operation of mandatory IOLTA, to include details of the current monitoring program. This will
allow the Bar, as well as the other recipients, of the Annual Report to have a current and
comprehensive understanding of the operation of our IOLTA program.



b EARIRELUN)

A upLeopg oty it nRny sapny

~:.J=.-..=._:T.

LOOT ‘wz 2ung ‘Anprig

A ML 0onRgots A any sn sumg E Aypnsny a0, WY umny Mg apringg ) A rpting.g
14 HUPUNO Y O NS
UBHADSIN SN0 v e VAR TSR]
vadar o) amjmy “me Aanatsd you nonensdoy ammeacy
A Ay sinAmnp notwests@ar mog x Lypntiayy Kpma g 10 uma;) amaxdng A amaniacy
L] ANy
unnensiday ANMADLINY
A KOTVLIRUILINY U A >=.,.;::-< >.,u:.5:/... BN ESRIL IS A DM,
wng Loy
A N Afnnty VOHEMHITDY smaning opuiaogn;y L o)y
1 nHLnyHe -y
TRy 5 1HO )
1Py pruotseajagg antmydinn, y Mardng snsumyry
A JU Aty 2y aop papsoday ane Ao A Apentinny A\ RTRI] Y110 1Y) Moy S wesimyng
sonuRtnIng myt At s POOZLIN
aumyduoason amg My Ag vonor Amydiasre A ISTHIRIRY sanp gy, 1O REE ARG YL A nuozZIY
NOINUSOSKY,
A uoisuadsns aunsnnnpy A LS QTR BRI AR RrS| 4§ RYSUIY A yenv
S [T EITY
uoneuLoju} sanenad ayisodg Bunsodar  uapo moyy pasn uo.y  Apog Buoday)  aimmis 10 apnd w101 0 UOIRMDSLINGE
uejgo 10U 50} 104 DX B 10 1M
winaGoad soneued asuenchuod nep vodads
seoQg et} osy o1 pannbas s10Ame)] ey

siesboig Aq Busuodsy g -

aseqrin() osnoyfuireain v 104

ianog

9002 vonuvwroyuy Sunaoeday] sdueduo) v T101



i
RLE LU A Al BT RE
i RILEHTTH 1 fArUNe Y
LA SV RN Anegehiasicy
A Apnauy RLI IS IN 10 UK A ARSI |
WO 4
LG ERI (IR
asvuypchuey SamsuLy
ma A [HULR AT RTET] Jo panagy pung
A [3] Sy ARacy Apparuay VO Aaniuacy A Axprrmany]
oy suridng sy
A T N1y Sy % Kusumy
B2
[HLRREN
uonensidayy Py
vensilsng ey suraddng pantpiig
A ARSI o1 Pnlans ag A A Kgpenruy Aansony Ay o I A wysmpug
wourssday OCHIV mA mnoy
N AHAN {0 uestndsg A Apraniy iy muasdng o oy, A s1out]
HEURMIA)
{pariogua nMaXIY 1]
A A[3SOO] 1) Pastaar | w] o) A Ajomary mgg Mmg oyepy g Ay OyRpl A ounpy
PAIAOISH KT CHYY M TIO11N
aym Am pasuniny Loy
102310 M “wiosasdassior Aap "o g
11 papnmisns Kaanessinmpe am ORI 11N) uafmpINn,| asng
A Aot "paraduion v st uing o §g A Aoty VIO ALY R M O f, A US|
W rrdrong;
. .
vopeuo sapeuad syinedg Bunsodar  uapo Moy pasn uuo. Apog Bujsaday  eimEs 10 ol v |10} et voRIpsHne
mejqo jou 40} wiosy uopduaxe 1o UM
wesBosd sopjeuod aauedinon nawy vordas
sa80Q o} pannbos s1ohme) sy

os0L) My



q jo ¢ altag

HATPY B gy pes
Kdaa v wantdyas

0 ‘g g tAepes g

. HARpOIY
AV AL, N Ay MDY 8O, onnIossy myy A BNSRIGAN
ey opng Ag
paprangd niay wUnIOA
N Aoy RRUCHT DY V() myf oy 1 RO
e
WMDY
Satnpy 107 araning
A ti Appemneys gty MY JO I A CNSIEN
X wlihissisena
RITTHREITH
prvosssagonl o1 yoear Aear iunoaan ARy
IR L 2o gy e HORETANy oy mnaadng
A And o1 ;o 1y uoissadsng A ipmuney Kapanwy PIKDILYAL LS FIOSUETAL
3 IR BTN :..w.m_;,...:}..
A Austiaong g0 Augagy i Appentny sancy g Fomyg g 1 RIS
WAL NG gl jo pmog)
A vatkwadsn: sanuasmgpy A Ay unnengAnyg RHARNONEEAYAL It SHASNLESTA
yadayy
ey sy
A AN ALt prraads am stopy N Ajmnnuy VL TOT iy 10 W,y pumpd Ay 1 fn A mar
(OTH B BT
VL ICH pun
oddang mneaay mgp gy po
A N IST1oPY ISHLY, ROy CIAISIDA(Y [0 PG| X TIA
voneuioguy sonjrund oineds  Guodal  usyo moyy pesp uuo4  Apog Buniodey]  emniess Jo ans VIO A HOBIPSENG
A 1011 3oy} wosy noidinaxo 1o ypm
wesbaid sanfeuad asuedwon nay wodas ,
seoq

ALY Ay

o) pannbos siakme iy



930 p iy LO0F ‘6E dnneiArpee )

[LINTOR Ve [0 100y
14 o
. ::.:..u::..: SHY IIOEEA a2 ey amtandng g, 1o
msEsanud o : . ) A
: L U 2 A g gy Aperiny FAMLIONN Vo pmogy Aoty i BB A AT |
asunggduray
A RGN ITI R
MMADE apyy Ay iy 106} ML undaigy ) wadasg)
Ganeesse
an qnong uenan Kmurgdiasip TS —
A pqessed ias LIS IBAURIB I RIN] & Apprnnny K0P R My MO A [RLITT Y S ()

—.—U-—:.-.u h-_u::h_—bt.-q— r._=:—ﬂ..‘ o} nanRnLane

A 10 pnoyy asidug Ly pagpuy A Mk 7 KDALY Pty ey muastiag A ge

(U RIHTUN]

\f u..a_:-:
N Aoy Sy § prennyy gy amig W X BLH e ) GLIOR
N 4 HA A MON
£ M) Opng wnoy
X MO NP0 EOTEY 21 (TR LT EETAY]
N Apun g prasinyy MON] P LINY iy GOTV DAL M)
. wpae e g Kaxang
A 1nan A seg sl o aqiisim . Ho sy AN JO mgE o
Apatmntnnipe pormgaac A Aymouny . VAN PHA VL IOT L N Lanrap mapg
o -:,.—
A HOTILHFLG A oM §
N Ao AR} anyrdiegy Ay ) aasdume Mgy
X e gt &q RANY]
N Apeneneny paptanad wn g 16 ppngy auiaing I HPRADKS
uonruLION
! :.Ew.o_ sanfeuad ayodadg Bugptodeas oo Moy pasn uung Apog Buprodays  aIMES 10 8P VIO A MONDIPSLNE
:_3.995 ou 104 o) vopdiaxe 10 yim
) sanjeuad
Rooy) " asurpdins nat vodat

oy aay 0) pesnbar sunAmng ary



B30 g atey

LY 67 vy A

PPy

"rog

__:_—_;:::.._

A _::..:w,...y-:_;._: Rerprang g :..:.:1:) X >.=::::¢._4 EATHUTIGT M Y TA TEIAY K wadd A RIAL
\ uonuIsaHm
‘ .A:z:::f. HINOQOE nty VLS AN & ::_.“.::_w.lel
b3 vl A
N SPENE] RNA
. P AT :;l.y»:vv—
A IO (A a0 Aoy A siak am1 A1 SEFN RupEranry S . s A
. HONEMLTI Y 1oy muandng
PO S ey suadog e ymOAenR o |
A L4 PRUREINSD 21 sy gy, Ay WL VL O Mgy ey N Wy
) 3::
wtenadeny g _“_u_._:w an uo vodar uea wonepEno 4
M%U::«:: FRIL AR RSTAYEY ..3:3.:-:2 ayy QYO0 M _uu:_:: RIS OF BRI
A ¢ RIS S1aautidinn v tion jo gy y A Spenuty sunog yadg rthygy sexag N e,
Angrepesuodsayy
A JAUAS [T TR
™ Aprntnny nonmiktdnyg 10 paogy A FARENWA Y,
USSR HIIN
U B Y
A N Aoy, 2aF R BT R0y yneg A RULIN Y YOG
2} 1o ety
aoumpdnsan
::..v‘
sl -
::::.:-::.. asmtjshivas jo noneptnG |
: " d SOMTMPNLIAD Py myf 01 urn)
" 8 Ay amon vy o] astmtplies puag Iy pnE] apnny
toew, R
. R ..aE.:_ sopruad ageds  Ginuodas  uaio mopy pes w0y  Apog) Buppodoy  aImeIs 1 oI Y IIGEME) HORDIPSLNE
:.EmM:ﬂ wou Jof oy nopdusxe Jo ym
4 sanjeuod antieicioond oy woda
s00Q 1

alay) ary

o} paunbat s1eAmey Ay



910 g advy

(OOF RE ARy ‘Aupraag

A AREALS i
A Ly AStRIY e g s dunns Ay 1 ook Ay
Ryng
. A Qs (2 1)) moneiday
N . 20 qeg) 1AMy jo
towsitadsng A Afjnyy DU THSIL QIEJCr IRIIODET AL ' A AURIS VY
u H
o_:.._..__umn“m..u_ seiruad apaadg Gupsodas  uayo may pasn w0 Apog Bujuodey  emnieis 10 ajns w101 at vonmpsunge
wesboid ou o4 g ondinexa 10 Yum
smog sajeuad asurjpchiion yatp odaa
asatyy eay

oy pannbos siahme} ary



