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'Currently, the Distriot of Columbia Superior:"3

:Court has not COdlfled the rules of ev1dence that 1t appllesf?-

in Superlor Court proceedlngs. DlVlSlon 4 and other membersxgif

the Federal Rules of Ev1dence. In encouraglng the Superlor ?'ﬂeln

undertook.a comprehen51ve-analysls-of allhof-the: ules of

' Superlor Court common law or. DlStrlCt of Columbla,statutory

- ‘law) and compared them to the Federal Rules of Ev1dence.;f]=ﬂ9f'

',rThe result is an extraordlnarlly useful gulde on Superlorrmﬁﬁ;ngf:g‘

Court evidentiary practlcew- The—gulde is keyed to Federal
_Rules of Evidence, and 1t prov1des Superlor Court pract1t10ner5=

with the rullng law on - all major ev1dent1ary questlons in o

, Superlor Court. We hope that you . find the,reportﬁas.useful

it.

. as hundreds of other Superior Court,practitidﬁersfhave-found-
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INTRODUCTION

In the fall of 1982 the Commlttee on Court Rules of

D1v1slon IV of the Dlstrlct of Columbla Bar, then chalred by |

"f

‘‘‘‘‘‘

Dav1d J Hayes and John Townsend Rlch 1n1t1ated a prOJect to'

'con31der prop031ng rules of ev1dence for the Superlor Court

patterned after the Federal Rules of;EVLdence E A

The Commlttee formed a subcemmlttee, chalreddby Gerald P.

'Ef'

Greiman, to carry on the progect.u Over.the succeedlng year, the.

_Subcommlttee thoroughly studled the Federal Rules as well as
;pertlnent Dlstrlct of Columbla statutes, rules and case law.

The Subcommlttee and full Commlttee concluded that rules of
evidence:- for theﬂSuperlor Court should@be adopted ;and that the.
rules should in large part be patterned after the Federal Rules
Jof Ev1dence. It was felt that codlflcatlon of ev1dence rules :
Would fac111tate the practlce of”law and admlnlstratlon‘of R
Justlce 1n the Dlstrlct of Columbla. The Federal Rules were
deemed an approprlate model because they have galned a
substantial degree of acceptance Sane thelr adoptlon and many
lawyers who practlce in both the Un1ted States Dlstrlct Court and
rthe Superlor Court are already famlllar w1th them..

The work of the Subcommlttee ?and ultlmately,_the full
Commlttee has culmlnated in the proposed rules and comments
whlch are, appended to th1s report.- - | | ”

Discussed below are: Cl) a brlefyhlstorﬁiof.previous
cons1derat10n accorded to.adoptlng the Federal Rules of Evidence
-for the Superlor;Court; (2)-a,descr1ptlon of,the:methodology used
by the Committee; and (3) certain significant aspects of the

proposed rules.



1. History ‘
Sectlon 111 of the Dlstrlct of Columbla Court Reform and

Cr1m1na1 Procedure Act of 1970 Pub L 91 358 84 Stat.r473

-fenacted what IS ‘oW, D C Code § 11 946 (1981) That sectlon m

prov1des. , ) . _
The Superlor Court shall conduct 1ts
business acecording” to-the Federal Rules of:
Civil Procedure and the Federal Rules of
iieCriminals Procedure(excepts as otherwise: :
prov1ded in title 23 [Criminal Procedure])
Ciee Ainlesstit preseribes orsadopts rules which::
 modify those Rules. Rules which modify the _
“~ Federal'Rules” shall be:submitted for:the & 7 m oo i
approval of the District of Columbia Court of
=~ Appeals;and they:shall not'take effect untilis i u.n
~ approved by that court., The Superior Court
- may adopt andenforce other rulesas itdmay:
~deem necessary without the approval of the
" Districtof Columbia® Court of Appeals if suchii =l s
rules do not modlfy the Federal Rules * kAo _ ,/e}

‘At the same tlme § 111 of the 1970 Act enacted what 1s now D C
Code § 11 743 (1981) whlch prov1des

_ The Dlstrlct of Columbla Court of
“" Appeals shall’ conduct its- business according
to the Federal Rules of Appellate Procedure
“unléss the ‘coutrt preseribes+or-adopts =~ .o
modlflcatlons of those Rules. ‘

The House Report concernlng the Act stated

The rules of procedure for local courts

are presently establishéd by ‘the respective
courts. Provisions of this title (sectioms

11743 and 11-946) require the use of the
Federal Rules with authorization for

“modification, those of'the Superior Court
being subJect to approval by the District of
Columbia Court of Appeals” except as to:purely
local situations such as small claims,
“domestic relations, traffic cases, and

- juvenile offense where the Federal rules are

- either silent of not practical for use by the

~ local courts, and promulgation of which will o
-not be derogatory to- the intent of -the - - R
Federal Rules.
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H' R" REP <. 9*1»"] 07 2 QJSt QOng., 2 d E Sge S8 (Mar' 1 3' 19 70 ) - QUOLEL uo t ed 3 .}.1.3.

1970 D.C. Code Legislative, and Administrative Service 398, 44t
(West) s “; e T _

Thus, the, 1970 Act provided for appllcatlon to- the Dlstrlct

'aa°§f§9lumb¢a»cas;ﬁswofas%;fEhFes sets .of federal rules then in ="
existence -- Civil, Criminal, and Appellate. It appears that the

drafters of the Act intended that the practice in the local and

fede;aLﬂgourﬁé»qﬁ;ﬁhe;DiﬁtpigtsOﬁ¢§plum§i§ be .as similar as

possible. . Accordingly,. it is reasonable to assume that had the

Federal Rules of Evidence been in existence in 1970, the Act
would have required the local courts to apply, those rules as
well, in the absence of specific modifications by the D.C. Court

' of Appeals.

?The Federal Rules of Evidence were prqmulgated by the

SuP??@EfQPﬂFF %n;presksE»-1972feandfja?;sssaﬁed»»adopte¢~bya.L

(Congress. on January 2, 1975, Bub, L. 93-595, 88 Stat. 1926. . .

In 1973, an Ad ﬁgegAdviso;yJCgmgittée_toﬁthenSppegiqgﬁqgggt'7'

Board of Judges%was charged'with_making_aneeqmmendatiqn to the

Board of Judges as to whether or pot the Superior Court should
| seek inclusion as-qne;pf_the_jq;isdietiopsatqthish;the_”

forthcomipg-Fedexa;,Rgles.Qfﬂﬁgtdeneekweuldkapglyt;1$he Cqmmittee.'
3recommended that the Sﬁperior Court‘not seek ing%usign,_anQ¥the |

-Board of Judges followed that recommendatlon.

We understand that several factors contrlbuted to thlS

recommendation and dee151on;:_(i).1t was felt by sqme that_ln”_

certain_areas where the Federal Rules and_existing D.C. law i

differed, D.C. law was preferable; (2) the Federal_Rules were, to



:;%Sﬁéidég;eéf”ahf&nkndﬁh 3y ‘the Federdl’ Rules appeared %t -the
time, to be subject to Further Yevision . in:'the nedr future; ‘(4)’
the U.S. Attorney s Office opposed adoptlon of the Rules; (5) "
there was’ con81derab1e uncertalnty about the 1mpact of “the rules
on 10cﬁl”prﬁ¢f1tiohere{;and’Tﬁ?'ft”was felt“by*somezthatﬁru1e8‘of
“evidence’ should ‘volve by Judicidl déctston rather thad Be =
codified. A omaiTom wy sncls Swbineded

| In October 981, thé*éfﬁh&“Caﬁmifiéé'6@5%Hé District ¢f ="
’Columbla Bar (thé Horsky Commlttee) publlshed 1ts -Court ©
tOrganlzatlon-Report ot the D.C! ‘Court System; * THat' Report“*':
recommended "that Rules of Evidemce -b‘é-*-fad's'is"té’ci‘"""ﬁyf “the D.C. *"c"?oﬁrt_
:System -modeled on the Federal’ Rules of Evidence ™ “(Report at’

| On Augﬁet*ﬁ 1983 the D.C. Court of Appeals 1ssued a Notice

statlng ‘that it "proposes to conSLder adoptlon of the Federal
Rules of Ev1dence for thls Jurlsdlctlon. - THe” Court “tnvited the
msubm1331on of comments by February 15, 1984. o T

" 1t ‘might fifially be noted that, as ‘refleéted by the
régpectivéﬂaéti%ﬁé‘6f°tﬁé”sdp£eﬁe’édﬁff*ﬁﬁ&fcéﬁgréSS“Qeéardiﬁg3
" the adoption df.Ehé’Fédéféi'Rdiéé"of’svfaéﬁcéy*Eomé*dheétioﬁ?“f
T éxists as to wﬁetﬁér*f&iés*&f'éﬁiéeﬁée*éée“pfédéd&faf;'aﬁd“'“’"
therefore ﬁejiﬁe'judiéially promﬁléétedf”or*efe”éupstehtive,“end
must therefore be enacted legislatively. “Particularly in light
of the Court of Appeals' Notide of Augist T, 1983; which
indicates that the Court has deﬁéfmiﬁéa?tﬁat it has authority to
promilgate rules of evidence, the'Commitfee Hag not "addressed

this question.




N

_2%. Methodology

qns bow i

Inltlally, the Subcommlttee undertook a detalled compar1son

pof each Federal,Rule w1th ex15t1ng Dlstrlct of Columb1a law, As

a startlng p01nt substantlal use was made of Judge Steffen W._qi

Graae s treatlse, Dlstrlct of Columbia Statutory and Case Law

'.Annotated to the Federal Rules of Ev1dence (1976)

T SEE BRI S

. The Subcommlttee then proceeded to draft proposed rules and

‘explanatory comments._ The comments prlnclpally focus ona

comparlson of each Federal Rule w1th current Dlstrlct of Columbla

law.“ Although other matters are. addressed where approprlate the

comments do not 1n all cases analyze the merlts of each Federal
Rule, or dlscuss in detall all 1aw pertalnlng to the subject
matter of each rule.dkr

The drafts were rev1ewed exten51vely at both the__

Subcommlttee and full Commlttee 1evels, and were-rev1sed as

aRptqpr}ate, Members of D1v1310ns v and XVIII of the D C Bar:d'

were 1nvolved 1n thlS process. o

Where present D C law appeared to be con31stent w1th the i

Hcorrespondlng,Federal Rule only one_proposed;ru}e 1s§setjforth,

-Whlch is based on the Federal Rule.__$

Where a dlvergence appeared, a proposed.rule based on”the .
Federal Rule is set forth as Alternative A, and a further
proposed rule refiecting current DistrictiofrCOIumbiaflaW is set

forth as Alternative B.' 1In such cases, the alternative

1

See Rules 405(a), 406, 409, 411, 412, 601, 603, 606, 607,
608, 609, 612, 613, 705, 801(d)(1), 803(6), 803(16), 804(&)(5),

"804(b)(1), 804(b)(2), 804(b)(4), and 901(b)(8)



recommended by the Committee is lndlcated in the comment s well

-
»

as denoted by an asterlsk.

were made to adapt the ruIes“to ‘the - *éﬁluﬁ%&a&(eﬁé{,ﬂ
substltutlng appllcable Statites” for;"Acts of Congress"), nd
(2) certain other ‘non- substantlve modlflcatlons ‘were made to make
ithe language ‘of ‘the rules gender—neutral 3 2

“: Where ‘the subJect ‘matter of ° a partlcular rule is controlled
.by an appllcable statute whlch d1verges from the Federal Rule,id
the Commlttee has recommended the alternatlve based on the |
statute in order to obviate any conflict between appllcablek
statutes and Jud1c1ally prescrlbed rules “of ev1dence.2 Such
recommendatlons however, do’ not necessarlly‘connote a View that
astgﬁpollcfimgtter ‘the statutorlly prescrlbed Fule 1s-super10r
to the Federal Rule. These issues are addressed in greater |
detall in the comments accompanylng each proposed rule.:;“w

. Flnally, the ‘Committee has generally strlven for con31stency

with the Federal Rules except where there appeared good feason v

forrd01ng otherw1se.

3.,'Significanr”Aspects,

In a great many_rgSReQFS,_the_Federal>Rules'o£.Evidence.and

_present District of Columbia law are consistent. There are,

See Rules 603, 607, 609 and 613.




however, a number of areas;: in whlch1they diverge. Some examples

of rules on Whlch there is substantlal dlvergence and as to which

e oy L '

405(a) (methods of prov1ng character) 412 (rape cases,'relevance

=3 . o

of v1ct1m s past behav1or), 607 (who may 1mpeach), 613 (prlor o

cpErtr £ O T

hstatements of w1tnesses), 705 (dlsclosure of facts or data\,“

'underlylng expert oplnlon), 801(d)(1)(A) (use of prlor

lnconSLStent statements) and 803(6) (records ‘of regularly e e

Lhw R omsare Lo Dew

conducted act1v1t1es)

In other lnstances“ soue;ouestlon was ralsed as to Whether,
rln fact- current D C law is cons1stent w1th the correspondlng.d
'Federal Rule. See,ze E}, Rules 405(b) (methods of prov1ng o
Scharacter), 701 (oplnlon testlmony by lay w1tnesses), _'2']
(testlmony by experts) 703 (bases of oplnlon testlmony by
hexperts) and 803(18) (learned treatlses) S & :
| “in stlll other 1nstances 'whlle D.C. law and the corres-lb\
.pondlng Federal Rule appeared to be cons13tent questlons Were:
ralsed as to Whether the Federal Rule should be adopted
verbatlm.r See,:e_g,, Rule 407 (subsequent remedlal measures)"

Flnally, as to the subJect of pr1v11eges,lthe proposed ‘rules
adopt the same approach set forth in Federal Rule 501 -~ 'that o
.questlons of pr1v11ege shall contlnue to be governed by statutes
and the common 1aw. The Commlttee s approach in this regard
however is not 1ntended to foreclose con31derat10n of the'
recommendatlon of spec1f1c rules regardlng pr1v1leges at a later

date.



Th;s statement and the mlnorlty statements whlch appear at

_,;\- >‘-." ,4’.~..-L

=

varlous p01nts adJacent to the Commlttee s comments to the ,

AT AL i A A P v-»lv = R ek WAL --.~. PR ..~. b Vg e DL

: proposed rules const1tute an effort to set forth the concerns of

7 S I T ALEERL H [T ) W

a mlnorlty of the Comm1ttee about the recommendatlons of the “h

RN

Commlttee and the language“of the Comm1ttee s comments w1th iff.
respect to.several of the proposed rules. H_&;““r; | ”
Thewnlnorlty v1gorously opposes the nerbat1n adoptlon of
ach of the Federal Rules by the Dlstr1ct of Columbla courts
merely for the sake of unlformlty,. The years 31nce the adoptlon
of the Federal Rules have demonstrated that some of the rules_ﬁ'
have been moredsuccessful in thelr appllcatlon than others._ See,

e.8., Amerlcan Bar Assoc1at1on Sectlon of thlgatlon Emerglng

Problems Under the Federal Rules of Ev1dence (1983)

,Furthermore ‘1n many 1nstances the Dlstrlct of Columbla practlce
as reflected by statute, rule‘;or Jud1c1a1 precedent IS oftenli
-better reasoned than the federal rule. It should be recognlzed
that 1n those state Jurlsdlctlons that have adopted the Federal
JRules, many have adopted thelr own vers10ns of partlcular rules_

when the federal VerSLOn ‘was not deemed apprOprlate for thelr '

practlce. See Welnsteln s Ev1dence (1982)

The purpose of the mlnorlty statements is to h1gh11ght those
areas Where a dlvergence ex1sts between the Federal Rules and .

Dlstrlct of Columbla pract1ce and a mlnorlty of the Commlttee
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felt that the present practice is superior,3 and to address

certain other_lnstances 1n_wh1ch there_was dlsagreement w1th1n

the Commlttee on pollcy 1ssues

law or other matters. “
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See Rules;&OS(b);;?OS;-803(6), 803(18), 803(24),‘804(b)(1)
and 804(b)(5). |

“See’Rules 407, 607, 613, 701, 702, and 703:
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| VIEWS OF THE DIVISION IV STEERING copm'fféﬁ
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The Division IV Steerlng Committee endorses the great ‘7

majority of the recommendations made in the report Of_lts

Committeé on Courthules; proposing rules of evideﬁce for the
Superior Court of the District of Columbia. However, there are
three particular proposals with which a majority‘of-the-Stéering
Committee disagrees. 1In each case, thé'Court Rules Committee hés

proposed the adoption of an alternative to the -federal rule, but

the Steering Committee is of the view that the federal rule ought

to be adopted, not only because we believe conformity with the

federal rules is desirable ipso facto, but because we believe the.

federal rule is a better rule.

1. -Rule 409. .Payment of Medical and Similar Expenses:

‘Under the federal rule, evidence that a defendant paid or offered
' to pay the plaintiff's medical expenses is inadmissible to prove

the defendant's liability for the injury. The Committee's

alternative, following local case law, would permit the admission

of such evidence if "the circumstances . . . indicate ., . ., some

admission of fault." 1In our view, this exception contradicts the
purpose of the rule, which is that the circumstances of such a

payment or offer of payment should not be deemed to be an

‘admission of.guilt. - (If there-is. any: lndependent eVLdence of an

admission of fault, it will be admissible in 1ts own rlght ) The

policy undérlyingﬁthe_federal_rule,isgthe same as the policy

-~ 10 -




: of- subsequent remedial. measures and . of offers to, compromlse or
«settle;claims; -—-namely, that 1f such. ev1dence 1s known to be

: adm1831b1e, the, result w111 31mp1y be to. prevent repalrs or

jfsettlement roffers, from being. made;

repairs: and settlement offers should be made, the ev1dence,;i;y
although relevant, is excluded. The situation w1th respeetpto
medlcal expenses is no. dlfferent. If-a:potential defendant hnows
that an- offer to. Pay- med1ca1 expenses may, be used agalnst him,

" the. offer 31mply w111 not be made. Welhelleve 1t better serves
'ithe public .interest, and the lnterest of the lnjured party in
t_obtalnlng proper medlcal care, -Or prompt relmbursement for medlcal
'--:s,.expien;s::es;, to followthe same cq,urs.,e., here as is followed with

-

- respeet to repairs.and.settlement offers.

;2. Rule 412.- V1ct1m s Past Behav1or in Rape Cases : Both L

| the .federal rule: and .the proposed. alternatlve generally forbld

~;the use.of evidence.of. the .rape, v1ct1m '§. past sexual behav10r or v

'-H:her:reputatlon‘formsexualsbehav1or w1th persons other than the -

-defendant. ;But the federal rule 1s qulte strlngent and permlts

only a,. few~well defined: exceptlons.m The proposed alternatlve by*,
. contrast, permits the, 1ntroduct10n of, such ev1dence under vague

. and. undefined - unusual c1rcumstances.,, The Court Rules Commlttee-

‘;supports the alternatlve on grounds that 1t "vests the trlal
. court with greater. discretion and is less confusrng, - The
Steering Comnmittee. believes, to the contrary, that the

application of a rule premised on vague "unusual circumstances"”

gBecause 1t 1s de51rab1e that
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will be more rathéar than less confusing in'praetice,and: thatiit

is unde31rab1e ‘to” grant trial” ‘judges” “gpreater dlscretlon’in this

sensitive area’ ifi" Wthh concepts of’ pure evidentiary 1og1c fiust
be balanced agaxnst “other” pollcy'con51derat10ns, 1nc1ud1ng the
?iencouragement of thie’ reportlhg “and: prosecutlon of‘the crlmewof
rape;L”Wé;héIiéve*fhgf9ﬁheifé&éral’rﬁlé‘§trfkes“théﬁﬁevEEFﬁﬁ3

balance.

31“'Rﬁlé”ﬁda(ﬁﬁ(Tiﬁ?fﬂﬁargayiEkcéﬁﬁidh*for‘Fofmerj*

“Testimony: Here, both tHe federal rule and ‘the Committee's:

pfopoéédiéTEEEﬁétiVé permffffHE?uséfbfTEeSEimoﬁy*takeﬁ7atf&-prior

'hearlng or dGPOSltlon Ef”thé'ﬁiﬁhéss={sfﬁow*unaﬁailabiéﬁaﬁdPif

the opp051ng party ‘had ' an opportunlty to ‘eXamine the w1tness on

_the prior occasion. 'There“are*tWo*dxfferences;w=The»federal;rule

'requlres the opp031ng party to have had a "similar motive" to
ﬁchallenge the- testlmony at tHé: prlor hearlng as it has 1n the
;presentlproceedlng, ‘the ‘committee's ‘altérnative Has né’ such
requ1rement.ﬁ The federal ‘rule also’ permlts “the testimény to be
.ﬁlntroduced 1f5fﬁé?opp3§iﬁgjparfﬁfé’"pEEdéCessorfiﬁ?iﬁterestﬂﬁhad
Tah'oppoftuﬁitﬁ'aﬁd“métiéé fo ekaming the witness in the prior
proceedlng, the proposed alternatlve doés ‘not permit- such®
testlmony to coine in.~ “We believe the federal rule:is: preferable
in both respects, and that the “similar motive" requirement --

whiChﬁproﬁi&ea a usefﬁi*profecthn"evén*wheh“theioppoeingfphrty

is the saime -- also provides protection adegitate’ to justify- the

extension of the rule to include testimony opposed by a

 predecéssor in.interest; "Refusing to admit former testimony




because of the merely formal substitution of opposing parties
(for example, successor corporations, or the heirs of a deceased
party) could work a real injustice on the party with a need to

introduce former testimony because of the unavailability of a .

-witness.

The Court Rules Committee's recommendation of an alternative

to the federal rule appears in this instance to be based not on
its view that the alternative is pfeferable, but on the perceived

constraint of an existing statute, D.C. Code, § 14-303. (Sée

"Report at 804-6: "since adoption of [the federal rule] could

require a conforming statutory amendment . . . the adoption of

Alternative.B is recommended at this time.") In our view, D.C.

- Code § 14~303 does not compel this result. On its face, the

statute is a permissive and not an exclusive provision for the
admissioh of former testimony, and the Court of Appeals has

confirmed that the statute did not-displace other, common-1law

methods of introducing former testimony. See Warren v. United

States, 436 A.2d 821 (D.C. 1981). Under these circumstances,.We

believe the court is free to adopt the broader federal rule.
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RULE 101 ?SbopéV o

Comment
This provision is substantlally similar to Eederal
Rule '101, except ‘thét the Fedéral Ruleirefers to éourts
of the: Unlted States and [proceedlng5~ubefore United:
States magistrates,” .rather t ‘ g
of the District of: Coiumbla.ﬁr

A modified version of Federal Rule 101 has been
adopted by nearly all of the states that have patterned
their codes of evidence on the Federal Rules. See
Weinstein's Evidence 101[02]

'W”“SuperlorVCourt;3E'

LT



RULE 102. Purpose and Construction

These rules. shall be construed to
secure fairness in administration, '
elimination.of - unjustifiable rexpense: ..
and delay, .and promotlon of igrowth:. and
development of: the:. o vidence to.
the end that the truth may be\ascertalne
and proceedings 3ustly determined.

Comment‘

- Thls prov151on 1s 1dent1cal to Eederal Rule 102;*
Nearly ‘all -states that-have .adopted. -an: -evidence code =
patterned on the-: Federal. Rules have :adopted :Rule 102 :
without change. See Weinstein's Ewvidence - -102[031.

Voo’
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fError may,potebe predlcated upon a rullng

::;Proceedlngs shall be conducted, to, the

._;inadm1551ble ev1dence from, belng suggested“f*’
" "to the jury by any means, ‘'such as maklng

RULE 103. Rulings. oen Evidence

{a) . Effect of erroneous.ruling. -

Statlng the spec1f1cf;ft
Af the spec1f1c

(2) Offer of proof. In case
the ruling is one excluding ev1dence
",the substance of: the evldence was

the form in whlch 1t wasfh;ﬂ_
and the

the maklng'of an offer in questlon and
answer form .

fHearlng of Jury.d In jury cases,gffﬁf

extent practlcable, s0 as to, prevent

statements or offers of proof or asking

Questions .in the hearing .of the jury.

(d) Plain._ efror;. Nothlng in thls

Nrule precludes taklng notice of plain

errors. affectlng substantlal rlghts"
although they were not brought to the
attention of the court.



'_.EV1dence % 103([9}].

103-2

“Comment

"This prov131on is" 1dent1cal to Federal Rule 103.
Rule 103 conforms fully wlth current'practlce 1n the
District of Columbla“ : ;
adopted this rule® without change.

See'w nst ..hf:.

biétrlct of
that spe01f1c grounds

raise obJectlon forecloses appeal); Wright V. Unlted
States, 53 U.S. App. D.C. 74, 288 F.2d 428 (1923) (general
objectlon upheld on. appeal because of obvious grounds

Sublelslon (a){2)" 6%réf'df“proof District
of Columbla courts con51stently have e that the failure

Y ( a
it is apparent From the ‘context What' ‘the offer‘of proof
would have included. See, e.g., Stafford v. American
Security and Trust.Co. ,.60. : . t.38
542 (1931) (exclusion of evidence uph (
failure to make offer of proof below); BO
Douglas, 52 A: Zd 492 (D C Mun Ap_

P
oy
o

TR

- of what the ev1dence w1ll prove need‘no‘

Subd1v151on {b): Record of offer ‘and rullng
The language of Rule 103(b) is virtually identical to
the thirad sentence of" Rule 43(c) of the: Su erlor Court
Rules of Civil" Procedure. “Rule 103(b) als -
in part, on the: flnal ‘sentence of” Rule 43 (c)
current Distri
with Rule 103(_)

'of Columbla practlce 1s1

It is recommended that Rule 43(c) ‘of the'Superlor
- Court Civil Rules be w1thdrawn upon the adoption of

Rule 103(b), "in the same manner as’Rule “43(cy ‘of the
Federal Rules of Civil Procedure ‘Was w1thdrawn upon

the adoption of Rule 103(b) of the Eederal Rules of
Evidence.

Subdivision (c¢): Hearing of jury. Rule 103(c)
is similar in intent to the second sentence of Superior
Court Civil Rule 43(c). The rule is consistent with
long-standing practice in the District of Columbia.
See, e.g., Stafford v. American Security and Trust Co.,

Netar
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error" pr1nc1ple artlculated i Rule_
Richmond F. & P.R. Co. wi Brooks

Y

24, 197 E‘ 2d 404 (1952)




.

' Questlons of adm1551b111ty
ng;relxmlnary questlonsﬁvmuni

"te“the provxslons of sublelslen (b)
In making its determination it is nots
bound by the rules of evidence except
those with respect to privileges.

() Relevancy conditioned on fact.
When the relevancy of evidence depends
upon the fulfillment of a condition of
.fact, the court may admit it upon, or:
subject to, the introduction of evidence
sufficient to support a finding of the.
fulfillment of the corndition.

{c) Hearing of ijury. Hearlngs

on the admissibility of confessions shall
- in all cases be conducted out of the

hearing of the jury. . Hearings on other

preliminary matters shall be so conducted

when the interests of justice require

or, when an accused is a witness, if

he or she so requests.

- (d) Testimony by accused. The
accused does not, by téestifying upon
a preliminary matter, subject himself
or herself to cross-examination as to
other issues in the case,

{e) -Weight and credibility. This
rule does not limit the right of a party
to introduce before the jury evidence
relevant to weight or credibility.

Comment

This provision is nearly identical to Federal
Rule 104, the only difference being that subsection (b)
of the Federal Rule is mandatory. It states that the
court "shall®” (rather than "may") admit relevant evidence
upon or subject to the fulfillment of a coendition of
fact. Several states have rejected the mandatory language
of subsection (b). See generally Weinstein's Evidence

LES




104-2

§ 104{13]. Also, the. andatory Language seems
inconsistent with thé ovérall spirit of the Federal
Rules. See, e.9.,.Federal Rule 403;  -Accordingly, it
is . recommended thatﬁth Dlstrlct of Columbia.also:reject
the mandatory language !

with present practlce

A
Subd1v131on {a): ..M ; { 5113 4
generally. It is a well- accepted prlnc1ple A the
District of Columbia that the court has the authorlty
" to rule on threshold questlons of admissibility.

sSubdivision.. {b)s Relevancy conditioned en-fact.
D. C courts shave radopted..the.practice .of -admitting ... - .7
evidence pendlng the fulflllment of a condltlon of fact.
See, e.g.,:-Gerber v..Columbia -Palace .-Corp:s,;-183-A.2d _
398 (D -C... _Mun_hAppu 1962) {evidence of: bu1ld1ng code wonte L

2me properly.-excluded uponxualLure o« SatleY{_wﬁ
condition 6 ‘produczng proper witness to testify. e
respecting intent and meaning of regqulations).

_ ‘Rule 104(b) does not state whether an objecting
party must move to strike evidence when the condition

of its admissibility is not fulfilled. The general
rule is that where evidence has been conditionally
admitted over objection, the objecting party must rerew
the: cbjection when, .at .a later point in the trial, it

appears that the condition has not bzen satisfied.

See Washington Railway & Electric Co. v. Cullember,

39 App. D.C. 316 (1912).

Subdivision {c¢): Hearing of jury. This rule
is consistent with District of Columbia practice and
with Supreme Court precedent. See, e.g., Jackson v.
Denno, 378 U.S. 368 (1964) (the voluntariness of a
confession is exclusively a matter for the court, to
- be determined outside the jury's hearing).

The second sentence of Rule 104(c) is consistent
with the intent of Rule 103(c), discussed supra. See
Stafford v. American Security & Trust Co., 60 U.S. App.
D.C. 380, 55 F.2d 542 (1931). '

Subdivision (d): Testimony by accused. This
rule is consistent with the long-standing practice that
the scope of cross-examination should be limited to
matters raised on direct. See also Rule 61l1(b).




for another'p ~pé§é

q 105[06]

court upon request
. |‘ l g T

'Sfadmltted the S
shall restrlct thenm

»
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RULE -106..: - .Remainderof oxr :Related
Wri?%pgsﬂwwfRecorded Statements

= hena writing ok recorded.statement
‘or part thereof: is: introduced:; byga'party,
an adverse party ‘may require the offering .
party at that time to introduce any other.
part or: any iother writing or recorded
statemenewwh'ch ought in-fair
be .considered contemporaneouslyew1th
'1t.q;,y_ T : $ov T s

This rule is identical to:-Federal Rule. 106, -and
is consistent with District of Columbia case law. . See,
e.d., Herfuth .v. United. States,g,ﬁ_U S AppsD.C. 220,
85 F.2d 719. (1936), Haxkison v. Di: t of. Columbla
95 A.2d 332 (D.C. Mun. App. 1953)

. Slxteen states have adopted. Rule 106 . w1thout
change. Two states haveuadopted ‘more :
substantlally similar).versions of ; the rule'
Weinstein's Evidence T 106[05]. 3




. RULE-20%. Judlclal”thidff
vr*ﬁ-@AdJudlcatlve Factsi o

(a) Scope offfﬁle. “Thi's” rule gOVErns_

to reasonable dlspute incthat 1g s “either ™
(1) generally known within the territorial-~
jurisdiction of the trial court or (2)
capable of accurate ‘and. ready determination
by resort to sources whose accuracy cannot ~
*rreasonably'be questloned : T

i (c) When dlscret' ;
may take. Jud1c1al notlce,,:
or not. '

(d) . When mandatory.* A ‘coutrtr shall
“take “judi¢ial notice if - equested by i
a party andsuppliéd: w1t_%the nncessary
information. =

(e) Oppeortunity to be heard. A

. party is entitled upon timely redquest

. to an opportunity to be heard as to the
propriety of taking judicial notice and
the tenor of the matter noticed. 1In

the absence of prior notification, the
reguest may be made after judicial notice
has been taken.

(f) Time of taking notice. Judicial
notice may be taken at any stage of the
proceeding.

(g) Instructing jury. 1In a civil
action or proceeding, the court shall
instruct the jury to accept as conclusive
any fact judicially noticed. 1In a criminal
case, the court shall instruct the jury
that it may, but is not required to,
accept as conclusive any fact judicially
noticed. :
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This provision ‘is identical to Federal Rule 201.

lee Federal. Rule. 201, the prov151on -applies only to
adjudlcatlve facts, that is, facts pertalnlngﬁto the
particular casj.riNelther the Federal Rules nor, these
- proposed rules ¢o tains any: prov151on governing
"legislative" facts -- facts which haye;

legal reasoning and. the lawmaklng process Bee
of Advisory Committee.on. Proposed Federal Rules. of
Evidence, Rule 201. The provision appears .to. be»;fm
consistent w1th exlstlng practlce in. this. jurlsdlctlon
~although District of Columbia. courts have noti;squarely
addressed whether’ Jud1c1al notlce may: be mandatory with
respect to adjudicative facts.” See Comment to

Subsection (d), infra. Most, states have adopted Rule 201
with few or no modifications.  “See Weinstein's Evidence.
2010091 . o A B

notlce of prlor gullty plea), Ball V. Flora,_.
D. C’ 394 (1905) (Jud1c1al notlce may be.. taken
conditions on' A certaln oate 1f off1c1a o
,produced) iy ‘ . E

SublelSlon (c) When dlscretlonary Dlstf
of Columbia law, recognlzes that courts may., take Judicial .,
notlce, whether requested or not . See ce.g.-. Barnett. . wv....

Bachrach, 34 A.2d 626 (D.C. Mun. App. 1943) (sua sponte.ft

judicial notice of physical impairment typically caused
by pregnancy).

Subdivision (d): When mandatory. District of
Columbia courts have made judicial notice of legislative
facts mandatory under certain circumstances, but they
have not squarely addressed whether Jud1c1al notice..
of adjudlcatlve facts should be mandatory when . requested,,
by a party and supplled with. ‘the necessary 1nformat10n .
See, e.g., ‘Banks. v. B. F. Saul Co., 212 A.2d 537 (D. [
Mun. App 1965) (mun1c1pal court 1s required to take ...
judicial notice of munlclpal ordinances and regulatlons),r
Williams v. Auerbach, 285 A.2d 701 (D.C. 1972) (D.C.
housing regulatlons must be Jud1c1ally noticed).

va



RULE 301. Presumptions in General in
inil‘Actions and Proceedings_’

party theg' rden of" proof i’ the sense
B of tHe' riskK of nonpersuasmon, Whlch remalns
‘" “throughout ‘the’ trial upon- the" party on_“jfl 1
* “whom' 1t was © inally cast - o o

Comment

ThlS provlslon is 1dent1ca1 to Federal Rule 301.
It also conforms with District of Columbia practlce
See Smrth Transfer Q Storage Co v Murphy, i

burden of. proof = , 1o\
to the ‘défendant ‘but” remalns always with the p'al tlff"'*”
Harlem ‘Taxi '‘Cab Association v. Nemesh, ‘89 U./s.“App -
D.C. 123, 191 F.2d 459 (1951) ("when substantial evidence ™
contrary to a presumption is introduced, the underlylng

facts “that orlglnally raised the presumptlon may‘ T B
may ‘not-retain ‘some’ degree of probative value as eV1dencejj
but they no: longer have any art1f1c1al or technlcal o ;
force“) S , : Lo

L There may be some conflision on this’ p01nt because;

the - language in the Smlth Transfer and Harlem Taxi cases
appears, ‘at first -blush, to adopt the ‘discredited -
"bursting bubble" rule that the evidentiary value of =
a presumptlon dlsappears entlrely upon the 1ntroduct10nj:@
of evidence that terids to dlsprove the presumptlon T
See Notes of Advisory Committee on Proposed Federal

Rules of Evidence, Rule 301. 1In fact, however, “the
leading District of Columbia cases recognize that
presumptions may deserve some evidentiary consideration
by the fact finder even when evidence tending to disprove
the presumption has been introduced.
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in Clv11 Actlons andfProceedlngs

LnaciviikactnonékandﬁprOCeedihg%"w'

or defense'as ito.whic
the rulevof ‘decision -istidet
. accordance with federal'lkaw. =

 IndThis provision s -d-state ldw analogueto’ Federal
Rule 302. -Several states have: adopted “the ‘proposed:’
rule. [ "Sé&é Weinstein's Evide E 1049
by the-Commissioners!
of Evldence, Rdle?S@

T ‘047
Comment«to‘the 1974 Unlform Rules e

vParallel Jurlsdlctlonﬂln ‘state- andu dererf*
- icourts exists immany dinstances.’ The
modificationof Rule -302: "is. made Gk o
crresognition iofrthi s 51tuat on
.;prescrlbes thatiwhen @' federally created
right ise litigated «dn “a:state court, =&
any prescribed federal presumptLon ‘shall’
be applled '

. As explalnedﬁ‘f

~iThe: rule p?qbaf:gA*u



"Relevant.evidence”: means evidence.
hav1ng,é9- tends -\ake\xhe existence .
;onsequenceitf

g oy & 1 2 ~ 5
78 (D C 1978) gt Rule 401~v 11l s ;:._"under the s:Lngle
. rubric of relevancy, traditional concepts wof-both -
; relevancy and mater:.allty Relevancy may be deflned

By ,‘the i ev"‘ dence in ;:questlon
be one wh:Lch is of consequence L




5 402, Relevant Evidence,.Generally .
i 2o - Irrelevant EV1dence InadmA551ble

All relevant ev1dencqmls;admassable,

This provision is identical to Federal Rule 402,
except that the wording regarding the exceptions has
been modified to adapt the ¥ulé to the District of
‘Columbla In addltlon as noted 1n the Comment ~torRule
401, the term oo
tradltlonalin




“issued, OF ‘misleading th '
considerations of undue delay, Waste
of time, or needless présentation of
_cumulative evidence. =

jury,

of the" 1ssues' Or riéedléss delay, ‘the trial - 3udge' ay, ;.
exercise discretion to exclude the evidence. “See, ‘€:qg.,

Brooks v. United States, 396 A.2d 200, 205- ~06 (b.c.

1978) ;-

1978);
1978);
1978%;
1977);

Hawkins wv. United States, 395 A.2d 45, 47 (D.C.
Gregory v. United States, 393 A.2d4 132, 138 (D.C.
Douglas v. United States, 386 A.2d 289, 295 (D.C.
Punch v. United States, 377 A.2d 1353, 1358 (D.C.
Campbell v. District of Columbia, 64 U.S. App.

- D.C. 375,379, 78 F.2d 725, 729 (1935).

(¥
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RULE 404. Character Evidence Not Admissibkle
to Prove Conduct “Exceptlons, Other-Crlmes

e (1) Character of accusedr,
1Ev1dence of a. pertlnentﬁtralt of.-
.~his or her character -offered by an
" “agcused, .or.by the prosecutlon to
,,rebut the: samej; : ‘ e

::.(2): Character of victim. ...

ce of a.pertinent trait-of i FET

- _character of the.victim.of the. crlme e e e e

. .offered by . an.- accused,; oL by thea; :
prosecutlon to:rebut the same,;gr~;

, 'o rebut ev1dence that the-ﬁlcnlm h
"wasvthe flrst aggressor; ;- menn oz

. ;(3): Character of WltHESa _
b Ev1dence .of .the character. of.a- w1tness
e ~;as,prov1ded in. rule54607 608 and

. 8609 .

. (b) Other crlmes, wrongs, .o acts
-vadence of other crlmes, WEORYS,  Ory. =
cprove the .
character of a person 1n;order to show
that he or she acted in conformity
.1, thergwith. It may, however; be, adm1551ble-a
.- for other.purposes,. such:as: proof of . L
motlve opportunlty, ;ntent preparatlonﬁ}._ﬂ.
ﬁplan,.knowledge, identity, or.absence - ..o
of mlstake or ac01dent -

Comment:

Thls rule is 1dent1cal to. Federal Rule 404 Ahai'

is con51stent w1th Dlstrlct 0f Columbia- practlce

Subd1v151on (a)(l) Character of accused
Evidence of the accused's character is not adm1551ble_
to show that he or she acted in conformity therewith
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unless such: evidence g first offered by theé accised.
See, e.g., Willcher v. Unlted States, 408 A.2d 67, 75
(D.C. 1979) ("evidénce of c.

charged offense: is- i 5 ble where 1t»tend5wto prove
a ¢riminal dlsp051t10n because oféthe rlsk that the

“Bert _
the prosecutioi tolln-roduée ev1denée ofva’ defendant s
bad character merely because the defendant testifies

on his or her own behalf would "prejudge- one with a

bad general record ‘and deny’ [theaccused] “a falr
opportunity te- defend~ gainst-a partlcular charge

Johns v. United ‘States, 434 A#2d 463, 468 (D -
See Note, Evidence, 31 Cath. U. L: Rev"”799 (1982)

Although some. Jurlsdlctlons ‘hold :that when the
defendant puts a‘victim's ‘character at I&s8de ‘te
substantiated "Self-defer ‘cY¥aim; the ‘déféndant opens
-inquiry into his dr -her owd ‘charactér, 'thé District
of Columbia follows tHe“rule’ that evidence of ‘a
defendant's charactér is never: adm1531ble un il the
defendant expressly places h1s ‘or “hér-own of
in issue. See,- s g Johnsg ‘vi ‘United- ‘States, s
at 471; 22°C. Wr*ght?&fA Mlller Federal Practi
Procedure § 5237 71981). R R RE R

Under Rule'404(a), a defendant is“alloved to
introduce~c¢haracter tra' whlch are anti Hetical to
the charged offérise. . For: ‘example; ' an* ‘accusedimay offer
evidence of abstract qualltles such as honesty; veracity, .
‘peacefulness and a law-abldlng nature. But a. defendant
may not offer  evidénce of" specificacts. or courses_of
conduct to show that-He" or she ‘did riot” commit the
particular act charged. -“See Hack v Unlted States,
445 A, 2d 634, 642 (D C 1982)

_ Subd1v1S1on (a)(2) Character of v1ct1m Rule
404(a)(2) permits 1ntroduct10n of evidence- of a character
trait of the’ v1ct1m of a ¢rime under certain -
circumstances. "District of- Columbia- courts have long
recognized the relevance of the Vvictim's viodlent character
to the accused's claim of self-defense. See Cooper v.
United States, 353 A.2d 696 (DIC:. 1975). Compare
Preston v. United States, 65 U.S. App. D.C. 110, 80

F.2d4 702 (1935)" Once’ the defendant offers ev1dence

of the victim's violent character, the prosecution may
then offer evidence of the victim's peaceful character-
See Johns v Unlted States, 'supra at 468 71
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Subdivision- (a)(3) Charactermofuw1tnes Rule

404(a)(3) permits evldence of the character of a witness

as provided in gglesﬁ5027§99:__’”

intent, ete

373, 376 (D.C. 1980); Calaway v. United States; 408
A.2d4 1220, 1226 Dt C. 1979%; Wlllcher
supra at 75 )ay v Unlted States
is76).
District of Columbla practl
404(b), other’ crimes- ev1dence dlrected to
than propen51ty is only adm1851ble if the :
it pertains“dis ‘material ‘and genulnely controverted?
See Campbell v. United States, 450 A.2d 4287430 (D. C.
1982), Welnsteln S EVldence ﬁ 404[09], at 50

'”Q . :
770, 775 (D.C 1982), Rlndgo v. Uhited States, 471 A.24

»

LY



RULE 405, - Methods.of Proving:Character.: .

*ALt. A (a) Reputation or opinion. 1In
Ain which. ev1dence of .characte

: ﬁReputatlon.@ ‘In. all cases 1n
A v1dence of character.or .a trait .-
' of .a person is admlss'ble,'

, made by testlmony as

 h51nto whether: the witness:
.xrelevant specmflc 1nstances

(b) Specific¢ instances 6f condict.
In cases in which character or a trait
- of character of a person is an essential
element of a charge, claim or defense,
proof may also be made of specific
" instances of his conduct.

Comment

Subdivision (a) Reputation or opinion.
Alternative A is identical to Federal Rule 405 (a),
and represents a significant departure from present
practice in the District of Columbia. Federal Rule
405 permits proof of character by reputation or opinion
evidence. District of Columbia courts, following the

traditional rule, have held that character may be proven

only by testimony as to the reputation of the person

in question for good or bad character traits, and not.
by the witness' opinion of the person's character or
specific incidents of the person's conduct. See, e.g.,
Obregon v. United States, 423 A.2d 200, 209-10 (D.C.
1980); Hedgeman v. United States, 352 A.2d 926 (D.C.
1976); Lloyd v. United States, 333 A.2d 387 (D.C. 1975).

Federal Rule 405(a) and present District of
‘Columbia law further differ in that while both permit
inquiry into relevant specific instances of conduct
on cross-examination, District of Columbia courts have.
held that the only permissible inguiry is "have you

"On . cross-examlnatlon,,1nqu1ry j;;; e

xS
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heard” of such.incidents, as opposed to ."do.you . know"
of suéh” 1nc1dents.j See, e.q., _Morris. v. Unlted States,:
A.2d ", No. 82-63 (D cC. November '3, 1983),1 Llozd

.v. United States supra,_Coleman V. Unlted _States,: 137
. AP Stevart.v. Unlted

p._ “D.C. 48 420, £ 2d 616 (1969),
N D, ;

e, departuresffrom the tra 11 1onal ru"e,embodled“
in Fedéral“Rule 405 were deliberate. The Advisory
Committee felt”that "the per51s+ence of - reputatlon

accordlng
'W1tness may on. el oss-

to. w;at he'or she knows See Notes of Adv1sory Commlttee
. 1= Federal.RuﬂeS;of Ev1dence, Rule 405 Chlef

Judge . Newman r” i 3 '
dlssentlng

;reasons, adoptlon of Alterna lVe A

Subd1v131on (b) Spec1f1c 1nstances ofvconduct

7 These 51tuatlons are covered by Federal Ruies‘
404" and 405(a) o

- There are ot'er 51tuatlons however 1n both _
c1v11 ‘and. cr1m1na1 “jtexts in whlch a.person's character
is more dlrectly 1,‘1ssue., Examples of ‘such. 1nstances
are the compéetency of a driver in -an action for negllgent
entrustment of a motor vehicle.to an.incompetent .driver,

- and the character of’ the decedent 1n a. wrongful death

case as it pertalns to the issue of damages See
Weinstein's Evidence 1 404[02]

Federal Rule 405(b) prov1des that in the latter
instances, where character "is an essential element

1 As the Court noted 1n Morrls V. " United. States, supra
the trial’ court enjoys. broad dlscretlon to limit or . ..
exclude cross ~examination concernlng .a character witness'
awareness of a criminal defendant s past arrests and
conv1ctlons where their prejud1c1al impact outwelghs
their probatlve value.

LE3
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y - X : e cases c1ted under subdlvwm_ff?
{(a) express 3br8ad” proscrlptlon agalnst proof ‘of
character by specific acts, they do not necessarily R
conflict with Rule‘405(b)“1n that none of them involved
251

defendant'
.cheracte

threat agalnst”defendant goes to the”issue
specific intent towards the defendant, not g
propen51ty to v1olence),‘Un1ted States v. AkerS‘j_

in® recognltlon'of the’ decedent g absence from the trlal)

Slgnlflcantly,{Federal Rule 405(b). reflects the
;rule at common law as’we! g< 'h'lrule followed by most

.law does’ not?appear"to be inconsistent with Federal
Rule 405(BY, and: adoptlon of Federal Rule 405(b) 1s
recommended.

”Min&rity Staﬁéméht”i“

The mlnorlty does net -concur with the - -
recommendatlon that subpart (b) of the rule should be_
adopted Although it .is not entirely cléar whether '
Dlstrlct of’ Columbla case law would permlt ev1dence
of spec1f1c 1nstances of c¢onduct: where a person's
character ' is an ‘esséntial element of the case, the.
mlnorlty ‘would argue that such ev1dence would not be

-n
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permitted. Clearly, the case law has embraced the general,
principle that:eévidence-of’specific.conduct as affirmative
evidence of character is not admissible. Hedgeman wv.
United States, supra. : One.of the teasons for retaining.

this general prohibition against evidence of specific
“instances of conduct®is- to-avoid separaté’ trials on

- collateral issues (e’

sues (e.g.; did the witness’actually engage
(in the conduct alleged -

i Neither’this Committee"s

- Proposed Fedéral Rulés gives' any  argumehit in of

=

the change ‘which' rebuts' this' judicial inteérest f
the evidence™at trial to" thése ' matters ‘actually in issue.
Thus, while the p¥ovision ih sibpart (&) of''the rule
allowing opinion as well as reputation testimony of

. charcter may be a rational improvement over the’ present -
practice, proposed subpart (b) does not have the same
rational basi$ tésupport'‘it.” BSubpart'’(b) is at best
unnecessary and at worst it'opens ‘a’ Paitlori™s Box ‘of
collateral issues. ' It should not be adipted in'“the .

District of Columbia. -~

“limiting -




%Dﬂk:éﬁéa‘ Hablt Routlne Practlce :VJHW

*hlternatlve A fﬂ

'that the conduct of the person or.
organization on a particular occasion’

was in conformity with the habit or routine
practice unless there is no eyewitness

to or other direct evidence of the conduct
of the person or organization on the
occasion in guestion.

Comment

_ Alternative A is identical to Federal Rule of
"Evidence 406. It represents a change in existing District
of Columbia law, which, feollowing an older view, allows
admission of evidence of personal habit or business
routine only if there is no eyewitness to or other direct
evidence of the event in dispute. Compare Levin v.
United States, 119 U.S. App. D.C. 156, 163-64, 338 F.24.
265, 272-73 (1964) (even if religious practice of
‘remaining home on Sabbath could be considered "habit,". -
eyewitness testimony regarding defendant's whereabouts

on particular Sabbath in question made "habit" evidence
cumulative), cert. denied, 379 U.5. 999 (1965) with
Howard v. Capital Transit Co., 97 F. Supp. 578, 579
(D.D.C. 1951) (when no eyewitness was available, evidence
of decedent's habit of taking bus was admissible to

prove decedent had been passenger before bus ran over
him), aff'd, 90 U.S. App. D.C. 359, 196 F.2d 593 (1952)
and Lucas v. Auto City Parking Co., 62 A.2d 557, 559-8&0
(D.C. Mun. App. 1948) (when no other evidence of agreement
was presented, customers' practice of leaving personal
beleongings in their cars in parking lot was admitted .

on issue of bailment). Alternative B codifies this
"eyewitness rule." '




‘avallable

.'Ev1degg ;

406-2 .

Alternative A presents a preferable approach

of Adv1s

[03] (1982 & s*pp“*lgsz)

First, unliké& the -Model- Godé~of-Ev§denceiiﬁ either”
alternatlve defines the terms "habit" or "routine
practlce Dlstlngulshlng ev1dence of hablt from, that

of character” i Commlttee Note to . .
‘age from McCormlck;,i,

spec1f1c It descrlbes one's regular' -
;response to a:repeated SpeleLC 51tuat10nlﬁ:

handllng ‘automobiles and in’ walklng ‘across
the street. A habit, on the other hand,

is the person's regular practice of meeting
a particular kind of situation with a
specific type of conduct, such as the
habit of going down a particular stairway
“two stairs at ' a time, or of giving the

left hand-signal for a left turn, or

of alighting from railway cars while

they are moving. The doing of the habitual
acts may become semi-automatic.”

! The Model Code of Evidence states: "Habit means

a course of behavior of a person regularly repeated

in like circumstances. Custom means a course of behavior
of a group of persons regularly repeated in like
circumstances." Model Code of Evid. Rule 307(1).
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26: 1
"a of assa551nat1ng
retch b th?the Engl' h:language

dlscretlon of the ttl
ﬂ 404[04}

substantially
section, . and g
methods of proof. h
routine. See Weinsteln'S"Ev1dence

héupra ﬂ 406[05r.

i

"
&



. RULE. 407., Subsequent Remedlal Measures.

eh%-“'l When after ‘an. event measures are
- taken whlch Af- taken,preV1ousLy,.would L i eiind sd
Jhave made the event less -likely: to. occur,_ln_;; T
'3ev1dence of the ;subsequent. measures. i
not..admissible, stouprove negligence, or ... . <. ie
Euculpable conduct in. connection with, the. .
event.  This ¢ le,does not reguire . the.
exclu510n of evidence: of subsequent
., measures when offered for angther purpose,

ijfea51b11ity of precautlonary measures,_fr
s if controverted or: 1mpeachment -

Thls rule 1s 1dent1cal to Federal Rule of Ev1dence§
407 and accords with exzstlng Dlstrlct .of. Columbla,lan

'repalrs as adm1551ons of =g e . |
Sons Co.,.67 U.S. App: D C 217 2 8=1
249-50 :(1937);: - Altemus Tal

148, 152, 58.¥.24.874,
F. Supps 475, 482 (D. D
Dalx,"117 U.S;,App. D.Q
Ciant Food. Stores, Inc. s oad .
1958); rev'd.on other. grounds, =5, » _
269 F.2d 542 (1959) . (per.curiam}. ,.See ‘generally . e
Weinstein's Ev1dence 99 407[01}- [02] (1982 & Supp 1982)?5

m.ﬁzaff d. sub‘nom,fMuldro 75
9“F.2d 886 (1964) Fine~ v
. 231,.236-37 (D.D.C..

:106'

District of. Columbla courts,. Jhowever, .also . have'
recognized. the typlcal exceptlons to thls rule : Thus,
within the dlscretlon of. the trlal Judge such ev1dence
may come. in .to. 1mpeach defense W1tnesses Compare
Avery v. S. Kann Sons Co., supra, 67 App D. C: at. 219
91 F.2d at 250 with Fine v "Giant. Food. Stores,,Inc
supra at 237. The plaintiff also may introduce ev1dencer
of subsequent repairs on substantive matters’ other than
the defendant's negligence.. See Fine v. Giant Food
Stores, Inc., supra at 236-37; see also Daly v. Toomey,
sugra at 482 See generally Welnsteln s  Evidence, supra

407[04} [06]. . _ : e

RN NG



'-Unlform Pro‘

is admlss1ble in strict- J1iability cases’and two’ that__M

407=2

No reported decision of the District of Columbia
courts appears to have addressed the issue of whether
evidence of post-accident remedial” measures i “admissible
in strict products llablllty ‘cases. Courtsfln other
Jurlsdlctlons whlch have addressed thls'que"t;”n'are

to improve a product'““'

and loss of goodwill,” “producer k- llke y o correct

a defect even if evidence of "Such ‘a ¢Handge' i's ‘admissible
in-a strict liability action for a pre-repair injury.
See, e.qg., Ault v. International Harvester Co., 13 Cal.

3d 113, 117 Cal. Rptr 812, 528 P.24 1148, 1150-53 (1975)

(én banc) (Mosk 'J. Y. .Other courts have concbuded*that,,.
subsegquent repalrs should ‘be' excluded from strict ™ ~¢ =
llablllty cases on the grounds that (1) the pollcy_of

e - l 3 :

Cann'v_ Fordm S
1981), cert,

mechanlcal approach under Rule 4075w
14. IR,

“Sixteén states have adopted Federal Rule 1407

..SUbStantlally verbatim. Three states have spécified ¢

in their rules that 'evidénce of post-acc1dent repalrs

it is'not. One state permits admission of evidence 777
of subsequent remedlal measures even to prove negllgence f

See id. 17407(08].

')T..J.' "

Mlnorlty Statement

Thére was nho. dlsagreement in the Commlttee that

"the rule accords with existing District of Columbia“

law. However, the statement in the comment that the
District of Columbia courts have not addressed whether

v




-

specificdally’ dealt/with  this guestion,” it: certalnly

o
I C

407370

the. rule.applles “in products- llabllltyﬁactlons glVES.
pauseir - While! apparently no appellateidecision‘has

appears that"the practlce AN trigl® courts has been t6
apply"thls rule to- products llablli""51tuatlons i Itff
is also worth noting that theidecifsionidiny Avery v. 'S. Kanan
Sons, Co., 67 U.S. App. D.C. 207, 91 F.2d4 248, 249 (1937}, -
ruled that subsequent repairs were inadmissible as
evidence of a defective condition. The Avery decision
cited as support for the traditional rule a United States
Supreme Court opinion dealing with a claim of a defect

in a machine and requiring the exclusion of evidence

of subsequent modifications to that machine. Columbia &
P.S.R.R. Co. v. Hawthorne, 144 U.S., 202, 207 (18%92).

The application of the tradltlonal rule to a claim of

"a defective condition indicates that the District of

Columbia courts would not make any distinction between
products liability and other cases in the application
of this rule.

Certainly the public policy of encouraging such
repalrs or modifications would apply equally to negligence
and’ product liability situations. This policy was set
forth in the Adv;sory Commlttee Notes to the Federal
Rule as the "most 1mpre551ve ground upon which the
rule was based: '

The other, and more impressive, ground
for exclusion rests on a social policy

of encouraging people to take, or at
least not discouraging them from taking,
steps in furtherance of added safety.

The courts have applied the principle

to exclude evidence of subsequent repairs,
installation of safety devices, changes
in company rules, and discharge of
employees, and the language of the present
rules is broad enough to encompass all

of them.

Indeed, the use in the rule of the terms "negligence
or culpable conduct" would further indicate that the
rule was not to be restricted to actions based on
negligence. Thus, any suggestion in the Committee comment
that Rule 407 might modify the long-standing common '
law rule of the inadmissibility of evidence of subsequent
repalrs on the question of existence of a defective
condition would appear to be ill-advised. Furthermore,

the approach mentioned in the comment of dealing with

this issue on the basis of relevancy and prejudice ignores
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RULE 408 _ Compromlse and Qifere to Compromise

77Ev1dence of (1) £
or promising ‘to furnl‘h”'
or offerlng or prqmlslng'

amount,”’ 1s'not’adm1551ble' o prove ¥
liability for or invalidity of the claim
or 1ts amount., Ev;dence of conduct or

~“the ev1dence 1s offered fjf anot
‘purpose, ‘such ‘as’ prov1ng blas or' p
of a witness, negativing a&" ‘contention
of undue delay, or proving an effort
to obstruct a criminal 1nvest1gat10n
or prosecution. .

Comment

This rule is identical to Federal Rule 408, and
is consistent with present praetlce in the District
of Columbia. :

Under the rule, offers to compromise disputed
claims and statements or admissions of fact made in
the course of compromise negotiations are not admissible
to prove the validity or invalidity of claims or their
amounts. 3See, e.g., Harrison v. District of Columbia,
95 A.24d 332 (D. C. Mun. App. 1953).

Note that for a settlement offer or statement

to be inadmissible under the rule, it must have been
made in the context of an effort to compromise a disputed
claim. Thus, an offer to pay or resolve a matter made
before a controversy has arisen is not excluded. See,

e.g., Crain v. Allison, 443 A.2d 558 (D.C. 1982). Such
an offer or statement made prior to a claim being dlsputed
is considered admissible as an admission. See, e.g.
Firestone Tire & Rubber Co. v. Hillow, 65 A.24 338 (D cC.
Mun. App. 1949).

AT R T

i
i
1
i
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“The rule against ‘admitting offers of compromise
after a controyersy has. arlsen is,, of course, based
on the poIlcy of prom‘tlng out f,court settlements
Based on the same pelicy, evidenoe of.settleme
agreements and'comp settlements 1sM51m11ar1y
- inadmissible # <
involving thlrdp
S5ee, e.g., Farnum v
App. 1972).

nevertheless,
other pur s...-See, e.g..,. United.

Securities Cofp’ v;”Franklln, 180 A.2d 505, (D.C. Mun
App. 1962) (a. consent. decree. was pr perly adm tted .into
evidence to demonstrate that one corporatlon ontrolled
directed, and helped to. formulate the acts. of a. second
corporation rather than ,to- demonstrate gullt for the
spec1f1c acts and practlces 1n questlon)




e

_NRULE5409.~ Payment of Medlcal and Slmllar Expenses.«w;,f

Alternatlve A

Evidence of furnishing or offering
;or promlslng to;.pay: medlcal hosp1tal=~ww

v{* Alternatlve B

ST EV1dence of furnlshlng or offerlng
~-;gto PaY - medlcal -‘hospital,. or ‘similar
" ‘expenses’ occas1oned -by-an injury . is not.. .
admissible to préve liability for the
injury,. unless. the -ci cumstances thereof ..
glndlcate not -merely .an act of: benevolence

but some adm1551on of fault. -

Comment

,.:;)‘ S

Alternative A is identical to Federal Rule 409.
The policy considerations- underlying the rule parallel

- those undarlying Rules 407 and 408. 1In general, the

rule is intended to encourage assistance to injured
perscns by obviating the risk that such assistance will
be deemed to be an admission of liability. “See.
Welnsceln s Evidence ¥ 409[01].

‘Federal Rule 409 differs from current District
of Columbia case law in that the Federal Rule renders
evidence of furnishing or offering or promising to pay
medical .expenses inadmissible to prove liability for

‘the injury in all cases. In contrast, District of

Columbia case law permits such evidence to be admitted
where the surrounding circumstances indicate that the

offer, promise or payment was motivated not merely by

an act of benevolence but by some admission of fault.

See Crain v. Allison, 443 A.2d 558 (D.C. 1982);

Stumpner v. Harrison, 136 A.2d 870 (D.C. Mun. App. 1957);

Bateman v. Crim, 34 A.2d 257 (D.C. Mun. App. 1943).
Alternative B reflects current Digtrict of Columbla
law.

One rationale underlying Federal Rule 409 is
that offers or payments of medical expenses usually

- stem from humanitarian impulses rather than from an

admission of liability. This rationale, however, has
been the subject of some criticism, it being argued



409-2

~

>

that - partlcﬁlariy where: the: injhred pergon-is 4 stranger,

a person free from guilt is not likely to offer or furnish
medical expenses or the ‘likXe. :‘See Weinstein's Evidence

1 409[01}. :

nn--,v-".

under‘prese'tlDlstrlctfof Columbia
case law, some aFff *ma'"fe‘shb'lng‘ g hecessary “to -sustain
" a finding ‘tha't ‘ah’ offér: oY payment Was Motivated by

an admission of guilt. Accordingly, abseént stich “a"
showing, it will be assumed that the offer or payment
was motivated by somethiny o
fault, e.g., an oplnlon of the law, benevolence, or

the desire toeffect: &- settlemen‘dkand ev1dence thereof
will be inadmissgible’ to-prove~ & N LB
Harrison, supra,_Bateman T

It appéa%“'

'éaé?al Rulie  409.
dence, ¥ 409[@4]

: Several s ates
without charige. See‘Welns

The Committee recommends Alternatlve B.

CTT )
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RULE 410. Inadmissibility of Pleas,
Plea Discussions, ‘and“Related Statements

‘ i (A) a plea of, gullty whlch”,ﬂ[n
ﬁwas la er w1thdrawn, ;

L i b
ce(B)
.Hcontende"

af?l:%,_oﬁ nolo

:I .

(C) any statement made
... in the course of any proceedings
jq_under ‘Rule 11 of the Superior
. .Court. R]_es of Criminal Procedure. ° ~
_ regardlng ezther of the foreg01ng B :;'"ﬁ'“
"f,pleas, or . . L

P (D) ?any statement made 1f'._ RS
' ;1n the course “of pTea da.scuss:te1

result in~a" pJea of " gullty or.
which result in a plea’of gullty
{later wlthdrawn

,However .such a stat fent is. admissible L
. (i) in any. proceedlng whereln‘another L
statement made in.the. course of the same ,:‘ o
plea or plea, dlscu551ons has beenfT'“ '
flntroduced and the statement-ought in-
‘fairnéss be considéred contemporaneously

with it, or (ii) in a criminal proceedlng
. for perjury or false statement if the ,
_statement was made by the defendant under,m‘:
~oath, on the record, and in, the presence .

of counsel '

N
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been changed to "rule"; and (2) Hn subsectlon}CC) FMthis
rule” has been changed to "Rule 11 of the Superior Court
Rules of Criminal Procedure " '“The only other difference

from the federal rules 1s mlnor'“ subsectlon (D) has
been changed to refer to "a prosecutor rather than
to "an attorney for ‘the prosecuting:authority" or "an
attorney for the government" in o¥dér‘to conform to
Superior Court Crlmlnal Rule 11(e)(4)

The rule 1s founded on a well establlshed basic
principle. == that a’ gullty plea, Tater w1thdrawn, is -
1nadm1351ble in the subsequent prosecutlon ‘of the -
defendant on’ the sSubstituted plea of not: gullty See
Kercheval v. United States, 274 U. s\ 220 223 (1927),
Wood v. United States, 75 U.S. App. D.C. 274, 282-85,

128 F.2d 265, 273 76" (1942) (Rutledge J.): Heim v.
United Sta*es, 47 App D.C. - 485" _488 92 .cert,. denled

247 U.S. 522 (1918) See generally Welnsteln s Evidence
] 410[03} (l982 & Supp 1982 ) ; : '

The rule has expanded this" fundamental doctrine
to include other types of pleas and other types of
proceedings. In addltlon the D: [old Court of Appeals
exXpressly has recognlzed that the government may not
use such admissions to 1mpeach a defendant“”'

Johnson v. United ‘States, 420 A. 24 1214, 1215 & n. 3
(D.C. 1980).. See generally Welnsteln s Ev1dence supra
LAl 410{02}-[05] [08] .

Before 1ts amendment in - 1980 Federal Rule 410
had a broader exclu51onary effect " The 1980° ‘amendments
narrowed thHe types of ‘statefients that are 1nadm1551ble,
in particular excluding statements made dutring plea
discussions only with a government attorney, not with
a law enforcement officer. The 1980 amendments also
added the exception allowing presentation of an otherwise
inadmissible statement to supplement a statement
previously introduced. See generally Weinstein's Evidence

supra, at 410-2 to -7.

Eighteen states have adopted rules similar in
varying degrees to pre-1980 Federal Rule 410. Two states,

e e iz,
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"like the Districtiof Columbia;, follow the pdést-1980
approach. Two states have codlfled their own rules.
See generally id. 7 410{09}. n

Fedéral'Rule 410 ¢ is silent on: Several related but :
not w1thdrawn Crlmlnal pleas that have not;been
withdrawn may have preclu31ve effects in-later: eivid
" and criminal proceedlngs Cf. Fed. R. Evid. 404(b),
405 (b); 609 i+ .See generally Weinstein's Evidence -.:
T 410[067]" - In this jurisdiction.it is an error,. however,u
“to informithe ‘jury i that a defendant's:co-conspirator: '
or co~indictee has pleaded:- guilty; altHdugﬁ the error'
may be cu¥ed!if the court gives a:proper cautionary. TR
instructioniarnd the admission of igquilt:does not- 1mp11cate’
the defendant.  Compare Carter v. United’ States); 108 .7 47
U.S. App. D.C. 277, 277-79, 281 F.2d: 640, 640-42 (per :
curiam), cert. denied, 364 U.S. 880 (19560) with Payton wv.
" United States, 96 UzS.:. App. D.C. 1, -3, 222 F.2d 794,
796 (1955). -But cf. Briton v. United States, 391 U.5.
123, 126-37(1968). See generally Weinstein's Evidence
-9 4106([07]. . :




r,,RULE 411 Llablllty Insurance AN
! TLET i.- ] i B o SR

*AlternatlvesA

Evidence that a person was oxr was
-not insured against liability is not
~admissible upon the issue whether the
person acted negligently or otherwise
wrongfully. This rule does not require
the exclusion of evidence of insurance
against liability when offered for another
purpose, such as proof of agency, .
ownership, or control, or bias or prejudlce
of a witness.

Alternative B

In civil cases, evidence that a
person was or was not insured against
liability-is not admissible upon the
issue whether the person acted negligently
or otherwise wrongfully. This rule does
not require the exclusion of evidence -
of insurance against liability when offered
for another purpose, such as proof of
agency, ownership, or contrel, or bias
or prejudice of a witness.

Comment

‘Alternative A is identical to Federal Rule 411.
The rationale underlying the rule is that, at best,
any inference with respect to fault from the fact or
lack of . insurance cowverage :is a:tenuous  one,. and .evidence -
as to insurance :tends to.be.prejudicial. -See Notes.= .-
of Advisory:- Commlttee ‘OIl: Proposed Federal Rules of
-Ev1dence, Rule 411 : R ir e el i

In the c1v1l context Dlstrlct of Columbla practlce
is-generally- consistent with Fedéral: Rule 41k; with. ::
respect to-both the .general rule of exclusion:sand:the
exceptions set forth-in the secondisentence of the rule
See, e.g:; Knox:v. ~Akowskey, 116 A.2d 406" (D C.-Mun.

App: -1955); Radingky v. Ellis, .83 U.S. App.:D:C. 172
167 F.2d:745:(1948); 'Paxson V. Dav1s, 62 U S App D:C.
146, 65 F Zd 492 (1933) S , .

One petentlal dlfference, however, between present
District of Columbia practice and Federal Rule 411 is
that .the D:C. Court of: Appeals. has held that the rule
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‘embodied in Federal Rule 4l1l-applies only-in civil cases.

See Manago V. Unlted States, 331 A 2d 335 336 (D.C.
1975)

The general ruleof law is "that a policy
of liability insurance:is _not relewvant:
as ev1dence ofi‘egllgence in_a; c1v11
‘action. McCorm ,k‘,EVldence § 201 (2d
EQ. 1972) ,jHoweVer _ ) tomatic ..
rule as_to exclusion. of such ev1dence:m;,_g~
in a crlmlnal proceedlng Instead, it .
must’ be judged as is .any other ev1dence
on the basis of its relevancy to the
- issues in question. *kkl.

Federal Rule 411 is not expressly so llmlted in scope
Accordlngly,wwhlle the c1rcumstances to Whlch the rule
applies wou MOst often .arise in the c1v1l context

it may have some appllcatlon in_the. crlmlnal area.,

See Welnsteln ] Ev1dence ﬁ 411[13] (1982 Cum Supp )

Altérnative B expressly llmlts the appll;atlon
-of the rule to civil cases and, thus, squarely conforms
to present Dlstrlct of Columbla law as artlculated in

Manago

The Commlttee recommends Alternatlve'A,; 1t appears

tnat +the p011c1es underlying Federal Rule 411 are as
applicable in the criminal context as. in the civil
-context. Also, 1n llght of  its facts and ultimate
holding, Manago is not the strongest authorlty

t Manago 1nvolved a crlmlnal prosecutlon for burglary

of a jewelry store Ev1dence was 1ntroduced at trial
that the store owrner did not have insurance. The trial
court ruled that the evidence was not relevant, ordered
it stricken and gave a cautionary instruction. The

- Court of Appeals held that permitting the jury to hear
the guestion and answer did not constltute such plain
errcor as to redquire reversal



RULE 412, - ~“Rape - Cases; Relevance“e“ﬁ
of Victim"s-Past’ BehaV1or

A Alternatlve A

reputatlon or'opinlon evldence'of the o
past sexual behav1or of-an alleged viétim

of such” rape or assault 1s not adm1551blei“‘

(b) Notw1thstand1ng any ‘otheér
prov151on of law, in a criminal case.
“4in ‘which a- person is'daccused of rape‘

“ e "of assault ‘with' 1ntent to commlt rape
~eVIdence cf a victim' S past sexual benav1or

; : eputatlon or- oplnlon ev1dunce
ig-also not adm1551ble “‘unless such -

evidence other than reputatlon or oplnlon o

:*ev1dence 1sf~~”'

- (1) admltted 'in ‘accords ace with
subdivisions (c)(1) and (c)(2) and
_is constltutlonally requlred to be -
‘5eadm1tted )

A ¢ admltted in, accordance w1th
““'sublelSlon (c) and 1s ev1dence of -

(A) past sexual behav1or
with persons other than the
-accused, offered by the accused
upon the issue of whether the
accused was or was not, with
respect to the alleged victim,
the source of semen or injury;
or

{B) past sexual behavior
with the accused and is offered
_ by the accused upon the issue
.of whether the alleged victim .
‘consented to theé sexual behavior
~with respect to which rape or
”_‘assault is alleged

_ (c)(l) If the person accused of
‘committing rape or assault with 1ntent

LES
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to jcommit rape intends to:offer under o=
subdiwvis:
instances of the .alleged victim“s past :.:
sexual. behavior,:.the accused .shall: make
a written motion to offer such evidence

- not later than fifteen days before’the

- date .on .which the trial.-in which such;
evidence: :is to ‘be offered . is scheduled
"to begin,..except that the .court: mayuallow
the motion te be madeée at:a . later date;
including durlng trlal if the court
determines either - that the :sevidence is
newly discovered and could not have been
obtained earlier :through:the exercise .:
of.-due.-diligence..or. that :the issuei to -
which such evidence:relates has newly
arisen in the:..case. - Any motioh made:
under this. paragraph shall: be ‘served:

“on all -gother: parties .and on the alleged -

v1ct1m. N T Ta R

(2) The motion described «in.paragraph ﬂ.;:(".-.l )

£ the: court det rmines: that'a'

;_ proof contains: evidence: -
'descrlbed; 1 subdivisioniz(b), thei court
shall order a hearing 1n,chambers to
determine if :such: evidence: :is: radmissible.
At 'such hearlng the: parties: maycalls

witnesses,. 1nclud1ng the: alleged v1ct1m,:'f~

and offer .relevant. evidence:
Notwithstanding subd1V151on (b) of

rule 104,;.if the. relevancy of the: evzdence

which the accused. seeks. to offer in’ the Eh
‘trial.depends. upon: the -fulfillment of .

a condition of fact, the.court, at:the 4;525

hearing in chambers or at a subseqguent
‘hearing in- chambers: scheduled: for such. :
purpose, shall. accept evidence on the =i -
issue of. whether such. condition. of: fact
is fulfilled and shall determlne such
issue. S . : o

(3) If the cetrt'deterﬁines:eh the baais
of the hearing: described in paragraph (2)
that the evidence which the accused. seeks:

to offer. is relevant and that the probative

value of such: evidence. cutweighs- the:
danger of unfalr prejudice, such evidence-
shall be. admissible in the trial to the

ionﬁﬁb)¢evidenee§QfﬁspECiﬁic¢;hyu.v-

shall be .accompanied by .a written offer . : -
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extent an:order made by the court specxfies
evidence which:may be:offered “and arda &
with respect to which:ithe ralleged victi
‘may be examlned or cross-examlned

of any- other’rule of ev1dence oL procedure,@

this rule goverhs the adm1551b111ty*of

of the alleged victim in crlmlnal S
prosecutions for ‘rapeor assadlt with
intent to commit rape. B

_ (b) :For.jpurposes:of “thig: rule
_term "past sexual  behavior™ me

behavior other: than- the - igexual behav1or
with respect  to: which''rape! or ‘assault
with 1ntent‘to commlt rape” alleg

thwm”

H{c) For;purposes of:thls rule, evrdenceﬁ

of the alleged:victim's: past ‘sexual’
behavior: with persons' other ‘than the "
defendant is deemed rot to’be ‘probat
of whether' or not: thealleged victim
consented: to:the. sexual: behavior with'-
respect to: which: rape or-assault with
intent to .commit. rape i¥s’ alleged ékéepchﬁ
under- unusual c1rcumstances ; ERCR :

(d) Reputatlon or oplnlonwev1dence S
of the alleged victim's past sexual T
behavior is not! admissible: except 'in- :
unusual circumstances where its probathe-"7
value is precisely demonstrated and -
outwelghs 1ts prejud1c1al effect

{e) Ev1dence of spec1f1c acts oF
the alleged victim's past sexual: behav1or
with' the defendant is not:- adm1551ble?"
except (1) where:there.is an issué’of"
identity at trial, or (2) to rebut evidence’
that the alleged: victim did not ¢énsent -

[FY

.
P
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i to the sexual behavior with. respect to ;L.Eh e i
R ch:rape or assault w1thh1ntent do. o L

#L fg'not adm1551ble\exceptXunder“unusual
circumstances where its probative value
is clearly demonstrated and .outyeighs
”lts preJud1c1al effect e se it i @%53‘.~: -

”falleged v1ct1m 8.
3 “”adm1331b1e
ng the, alleged

s a w1tness

EV1ct1m's cred1b1 ity
S G Notw1thstand1ng the“prov1sioﬁs
of paragraphs (a) - (g), tiis rule shall
., not preclude the adm1551on of any ev1dence
7 which i
o ‘be admltted

Cornent

. 'U; Alternatlve A is 1dent1cal to Rule 412 of the
iEederal_Rules of Ev1dence Altern ;;ve B reflects current

J = 377 E. 2d° 74f(D, - 197

‘and'present District of Cdlumbia case 1aw both llmlt .
"~ the adm1551b111ty of ev1dence of. the~ alleged.vxctlm s L=
past sexual behavior in. crlmlnal prosecutlons for rape

or assault w1th intent ‘to commit rape.. However there_gﬁ
are a number of 51gn1f1cant dlfferences between the
two.

Federal Rule. 412(a) absolutely prohlblts the PR
-adm1351on of” reputatlon or oplnlon evidence of the alleged
Cim é‘past sexual behavior. District of . Columbla b
“case T wﬁgenerally prohlblts the adm1s51on of such
evidence, but permits it ™"in the most unusual cases.
where the probative value is prec1se1y demonstrated
and outwelghs the prejud1c1al effect of the testlmcny

McLean supra at 79 S Co ey

Federal Rule 412(b) and Dlstrlct of Columbla S
case law differ slightly with respect to. the adm1351b111ty
of evidence of the alleged victim's ‘specific acts of. .
past sexual behavior with persons other than the accused.
‘Federal Rule 412 permits such evidence only where there

v
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is an issue of 1den*;ty,Ade"="'ﬁ

circumstances." McLean, supra. &t 78 h. 6 fIn ‘either
case, the probatlve value of!the ev1dencermust outweigh

law preclude
of consent.

Federal Rul&- 412(b) and"“ . .
. case law alsoc differ sllghtly with respect “£o “the

admissibility . of evidence of the all dwv1ct1m s spec1f1c
acts of past sexual behav1or w1th\

Columbia law also permlts such'evideﬂce where ‘there
is an issue of 1dent1ty at trlal .¢See_McLean, supra
at 78 n.5. : o LT .

Fedéral Rule 412(c) lmpp““s{varlous procedural
requirements which havé no parallel’ under _ﬂw
of Columbia law, although it would seem t,at &uperlor
‘Court judges, in their dlscretlon, could impose analogous
requirements in partlcular Gases where approprlate

Fede al Rule 412 and Alternatlve*ﬂ “: '“'th_llmlted :

assault w1th 1ntent ‘to commlt sodomy See D C Code"h.
§§ 22-503 and 3502 (1981) Accordlngly, cons1deratlon
should be glven to expandlng the scope of the rule to
cover such offenses.

Federal Rule 412(b)(l) provides that ev1dence
of a v1ct1m ‘s past sexual behavior (other than reputatlon
or Oplnlon ev1dence) whlch is not otherw1se adm1551ble
under the;prov151ons 'of Rule 412 "is nonetheless adm1ss1ble
if it is 'onstltutlonally requlred to be admltted )
It seems’ clear that a rule of ev1dence may not
circumscribe ‘a constitutional right. Accordlngly,
analogols provision ‘has been included in Alternatlve B _
‘as paragraph (h). In contrast to Federal ‘Rule 412(b)(1),
paragraph (h) of Alternative B covers reputation .and
opinion ev1dence as well as evidence of spec1f1c acts ..
of past ‘sexual behav1or 1n order to obv1ate any. questlon
of unconstxtutlonallty _ .

ént District
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£
i
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~of the alleged“Victim® af~ 

'Unchastlty," 95 A,
‘Status of AdmissibiT

412-6

Several different approaches have been taken

by various states cohéérnihg  the" subject matter of this

rule. The modern trend appears. to be towards prohlbltlng
the admission of” ev;denc &

in spec1f1ed _circt y froi
state. Sé&* "weinst&intg EV1dence ﬁj412{01L
"Modern Status”'f“Adm1‘81b :
Prosecutiofi| ‘of" Complai

Ly “Fc 5 ape Prosecutlon,
of Complalnant s Prior Sexual” Acts," ‘94 A L.R.3d 257
(1979).

cumbersome,fgndf7he Commltteé felt tha‘
are best left’ to the trlal court's disére ion

va



the" ex1st1ng common:iéﬁ fégardlhg-p 1v1leges 1ntact
and free to evolwe by judlClal 1nterpretat10n

One aspect of Federal Rule 501 which is not
reflected in the proposed rule is a provision that "in .
civil actions and proceedings, with- respect to an element
of a claim or defense as to which State law supplies
the rule of decision, the privilege * * * shall be

determined in accordance with State law." Consideration
was given to ‘including a parallel provision in proposed
Rule 501 -- that federal law would govern privilege

questions where federal law supplies the rule of decision
on the claim or defense at issue. However, none of

the state rules patterned after Federal Rule 501 includes
such a provision. See Weinstein's Evidence Y 501[07].
Also, under prevailing choice. of law rules, it would

seem that privilege questions would generally be
determined in accordance with the law ¢f forum. Finally,
. proposed Rule 501 would not prohibit the application

of federal law or the law of another state to a privilege
question where appropriate under choice of law rules.

Article 'V of the Federal Rules of Evidence as
promulgated by the Supreme Court and submitted to Congress
contained numerous rules, which codified various specific
privileges and addressed collateral problems of waiver,
comment upon or inference from a claim of privilege,
and jury instructions. Congress, however, adopted only
a single rule, which is now Federal Rule 501. See
Weinstein's Evidence § 501 et seq.

At least five states have adopted modified versions
of Federal Rule 501 similar to the proposed rule. Several

L owa
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other states have adoptéd;nuleé codifying: various
privileges. See Weinstein's Evidence § 501[07].

L3




=2 w0 RULBE 3601, :General Rule Wi
L L ¢ ofCompéteney s iiak ral

Alternative A

Every person is competent to be
 a witness except as otherwise provided
~in these rules or by statute.

*Alternative B

_ Every person is competent to be

a witness except as ctherwise provided
in these rules or by statute, unless
the trial court determines that (1) the
witness lacks the intellectual capacity
to understand the difference between
truth and falsehood or the appreciation :
of the duty toc tell the truth, or (2) the
witness is unable to recall the events
about which he or she is to testify.

© Comment.

" 'Alternative A is virtually identical to the first
- sentence of Federal Rule 601 except that a reference
to statutory exceptions to competency has been added.

Federal Rule 601 contains a second sentence to.
the effect that in civil actions in which state -
substantive law governs, competency shall also. be
determined in accordance with state law. = The committee
considered including a federal law analogue to this
provision in Alternative A but decided against doing
so. It was felt that, at least outside of the diversity
jurisdiction context, questions of competency should
generally be determined in accordance with the law of
the forum.  Also, no state which has adopted Federal
Rule 601 has adopted such a provision. See Weinstein's
Evidence ¥ 601. ' '

_ Alternative B, which reflects current District
of Columbia law, recognizes a general assumption of
competency. It differs from the Federal Rule, however,
in that it contains no mandatory rule that a witness
'is competent no matter what the facts reveal. Rather
it reflects the rule accepted both by the District of
Columbia Court of Appeals and the United States Court
of Appeals (D.C. Circuit) that competency is properly
left to the discretion of the trial court, using the

()
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following as the test, where the witness is a child
or where theé witness' misntal’ ‘capacity.is in.some way
questloned

Therproper legal“standardnencompasses

"'and (2) "the chlld'
to recall~the events about whlch ‘she-’
was to “testify.™# . E o Sl BUR

 Smith v. United States,' 414°AF2d-1189, 1197 (D.C. 1980)
(citations omitted; testlmony of elght-yearnold chlld),-
accord Unlted States v Schoefleld _150 uss. -App’. “D- C.

- six- year-old chlld), Hllton 7 United States, 435: A'2d i
383 (D.C..1981) (testimony of witness whose mental
competency was challenged). -

Alternative B likewise adds a refer .nce to-
statutory exceptions to the rule of competency of a
.witness in all cases, civil and criminal. As a practical
matter, such an exception is generally limited to the
- District of Columbia Dead Man's Statute (D.C. Code
§ 14-302 (1981)), which applies generally to civil
situations. However, this method of drafting the rule
recognizes the right of the legislature to enact further
“limitations. It might be noted that D.C. Code § 14-305(a)
(1981) provides: "No person is incompetent to testify,
in either civil or criminal proceedings, by reason of
having been convicted of a criminal offense.”

. According to Weinstein's Evidence T 601[06],
only two states, Arkansas and Delaware, have adopted
the Federal Rule verbatim, while Arizona, Colorado and
Florida have added the language "or by statute” or similar
words to the end of the first sentence. Alaska has
‘entirely revised the rule to provide specific criteria
for determining competency similar to the criteria in
Alternative B above.

Alternative B is preferable in that it maintains
flexibility on the part of the trial judge, which
circumstances sometimes require, subject, of course,
to the specific guidelines set forth in the rule.

.a




}\Lack of Personal Knowledq_ S e

. RULE 602.

A witness may not testlfy to a matter-m" .
unless evidence. is, Lntroduced sufficient

may, but'need not B
of . .the wltness alone, h
to ‘the provisions ofiRule-,_BL'relathg
to opinion testlmony by expert w1tnesses

a w1tnese must have pe_: ; g :
> to whlch ‘he-, qr she 1s testlfylng ChaEman .
Tractlon Co. 37 App D C _479 (1911) R

Cagltal

T
-
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- shall be required to déclarei that: héo

;;; B I |

RULE 603 6a££“5£”h%£ rmation

-Befbrejfgétlfyiné, ‘everys withéss’

or she will testify truthfully, byioathli: w7
or affirmation administered in.a form :
calculated to awaken' 'thetvcdoénscience and
1mpress the mlnd w1th the duty to do
so.~. - : s :

foo o

[

"’*Alternatlve B i

(a) All ev1dence shall be glven
under cath according to the forms of -

~the common law.

(b) A witness who has conscientious
scruples against taking an oath, may,
in lieu thereof, solemnly, sincerely,
and truly declare and affirm. Where
an application, statement, or declaration

'is regquired to be supported or verified

by an cath, the affirmation is the
equivalent of an oath. .

Comment

Alternative A is identical to Federal Rule .603.

While it is in no way inconsistent with District of

Columbia law, it is not as specific as the statutory
provision in D.C. Code § 14-101 (1981).

Alternative B is, verbatim, the proﬁisions of

D.C. Code § 14-101,

a rule of evidence.)}

subsections {a) and (b).

{Subsection (c) of that statute is not applicable to

Because of the existence of the controlling
statute, the Committee recommends Alternative B.

wa
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RULE 604. Interpreters

An 1nterpreter'1s Subject to the
provisions of these;rules relating to
qualifications as an expert and the
admlnlstratlen of- an: oath:-or: afflrmatlon

This rule 1s 1dentlcal to Federal Rule 604vw
Although there are no District of Columbia authorities
directly dealing with the.subject:of this rule, the

Federal Rule appears to comport w1th the practlce in
this Jurlsdlc:tlen R I S
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RULE 605. Competency of Judge as Witness

The Judge pres:Ldlng at the tr:.al
may not testify in that. t;r:.al as a. w:Ltness

No objectlon
preserve. t

states the rule” as élpplled;by Dlstrz.ct_,o 3

Downey v. United States,

(1937).

67 "App. D.C.

192’“91 F 3d 223

L33
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. case in which he or sh

RULE 606. . Competency of Juror as,WithSS

" (a) "Bt tHe trial:’ A member r14 _i_i_fjﬁ.

the jury may hot testlfy as a w1tness
before that jury in the trial of the
is sitting as
1¥led so to

a juror. 1If a jurorﬂi

_Ltestlfy, the opposlng party_shall be 44w7

;e:?afforded ‘an . opportu‘”ty o<
,;%of the presence of the Jury

*Alt. A (b) Ingquiry into valldlty of verdlct

Alt. B

bJect out

or indictment. Upon an ingquiry into

the validity of a verdict or indictment,

a juror may not testify as to any matter
or statement occurring during the course
of the jury's deliberations or to the
effect of anything upon his or her or

any other juror's mind or emotions as
influencing him oxr hexr to assent to or
dissent from the verdict or indictment

or concerning his or her mental processes
in connection therewith, except that

a juror may testify on the question whether
extraneous prejudicial 1nformat10n was
improperly brought to the .jury's attentlon
or whether any outside influence was
improperly brought to bear upon any juror.

‘Nor may a juror's affidavit or evidence
‘of any statement by the juror cencerning

a matter about which he or she would
be precluded from testifying be received
for these purposes.

(b) Ingquiry into wvalidity of verdlct
or indictment. Upon an inquiry into
the validity of a verdict or indictment,
a juror may not testify as to any matter
or statement occurring during the course
of the jury's deliberations or to the
effect of anything upon his or her or
any other juror's mind or emotions as
influencing him or her to assent to or
dissent from the verdict or indictment
or concerning his or her mental processes
in connection therewith, except that
a juror may testify on the question of
whether there were any extraneous
influences which may have affected the
verdict; and a juror may also testify
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" Rule 606(b)- The Federal Rule ig. 51m11ar to.

'there may be certaln dlfference

606-2 .

as to the objective conduct of another.
juror. when:the. mental. competency of that.
. othér; juror. has been - properly made: an
\x;ssue by. the presentatlon of other clear
- and. 1ncontrovert‘ble ev1dence of . -
flmcompetence shortly before or after .
" jux vice;, »Nor,.may.a. ]uroras aff1dav1t
or ev1dence of any-statement:by the, jurox..
... :concerning a; matter about.which . he.or .
~ .she would. be precluded from testlfylngkm
',{fbe recelved for these, purposes S

Comment

PR

Subdivision (a) - At the trlal Thisﬁp}otisionf’ o
‘is identical to.Federal Rule. 606(a). A No cases were:-

found. from this. Jurlsdlctlon deallng w1th the subject .
matter of subdivision (a), but the prov151on appears
to be in conformance with the principles set forth in

'Downey V. United. States, 67 App..D.C. 192, 91:F.2d: 223

(1937), ;relatlng to- judges. actlng as. both w1tnesses
and trlers of: fact 1n the Same proceedlng

SublelSlon (b) Inqulry into validity of verdlct;f
or indlctment Alternatlve A.-ds identical. te Eederal

District of Columbla law, although .as. alscuSsedf

In general Eederal Rule 606(b) and present
District of Columbia law both prohibit a Juror:.. from ;
impeaching his or her own verdict subject to limited
exceptions. Khaalis v. United States, 408 A.2d 313
(D.C. 1979); Sellars v. United States, 401 A.2d 974
(D.C. 1879). '

Generally, the District of Columbia courts have

“allowed the members of a jury to testify only as to

"external influences" on their verdict. If "external
influences" can be read to be the equivalent of
"extraneous prejudicial information" and "outside
influence . . . improperly brought to bear . . ." as
those terms are used in Federal Rule 606(b), the Federal
Rule would appear to substantially incorporate District
of Columbia practice. A review of the authorities cited
in Weinstein's Evidence ¥ 606[4] indicates that the
meaning of the language of the Federal Rule.as applied
by the cases is identical to the meaning of the "external
influences" language of the District of Columbia
authorities.
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decision also recognlzed an addltlopal narrow exceptlon
permitting testlmony relatlng to: th:

is in issue. | .
- when there” 1‘?c1ear'and¥“”“
~ incompetenceé< shortly pef
This exception permlttlngates-lmony : ,
conduct appears to’have béen- spec1f ally’rejected.ln
the Conference Committee version” ot  Federal Rule: 606(b).
(See Notes of Conference Commlttee, ‘House Report No.
93-1597.} In any event, it ‘isihot. 1ncluded in -the
'language of the rule :

) Alternatlve B?lncludes"thls narrow’ exceptlon' e
- set forth in' the Khaalis" dec;51on and traces’the‘lenguaget

The committee: recommends Alternatlve Ao In son T
deing it recognlzeSJthat although ‘the. language of" the
rule is somewhat differeéent from the language of” the «
District of Columbla cases, the meanlng of both is
1dent1ﬂa1@”“ o d's : :

row ' mental competency
;- should not ‘be" codified 1n the rule .
noted- ‘in*'Khaali's; the exception was a narrow one and
was not even applied in Khaalis~because the facts did
not warrant it.. It is felt that to include such a ninor
and narrow- exceptlon in the rule would be to afford
it undue empha51s ' = :

P "



o RULE 607. Who May Impeach,”ﬁ

Alternatlve A %g

e 3 _acked”by any- partx,llnEIudl g'th
party'calllng ‘the w1tness ER "

- or hostlle or that the party'offerlng :
““the witness has been ‘taken by surprlse L
by the W1tness testlmony .

. Comment.»'

Alternatlve A is identical to Federal Rule 607
of Columbla practlce “as prescrlbed by statute Superlor
Court rule, and judicial decisions of this" jurlsdlctlon
In general, District of Columbia law. permits;.a party... :
to impeach his or her own witness only if counsel calllng'
the witness is. surprised by the watness testlmony,
_D C. Code § 14 102 (1981), 1or 1f the w;t

* D.C. Code § 14-102 (‘198:1'5‘)3 provides: .

When the court 1s satlsfled that
the party produc1ng a witneés has I
taken by surprise by the testlmony”pf"
the w1tness, it may allow -the party to. ...
prove, for the purpose only. of affectlngfj-
the credlblllty of the witness, that .. -
the witness has made to the party or . ..
to his attorney statements. substantlallyg'
vadriant from his sworn testimony about . .
material facts in the cause. Before
such proof is giwven, the circumstances .
~ of the supposed statement suff1c1ent
. to designate the particular occasion
- must be mentloned to the W1tness, and
"he must be asked whether or not he made ,
y the statements and if so allowed to explaln -
“ them. CL e
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or hostile, Supeérior Colft Civil Rule: 43(b), cf. United
States v. Gllllam 157 U.s. App. D.C. 375, 484 F.2d
1093 (1973). See, e.g.,- ‘Gordon v. United States,

A.2d . ‘No. 82-900 (D.C. September 15, 1983); Reed
v. United States ﬁ@SZtAQZd‘IQTSj(D:C? 1982
United Statésy 41§jA"2d*364“(DiCJ'128 i Y V.
States, 363 A.2d 975 (D.C.*T976).%¥"" LS I

Alternative B attempfS”td'ihcorporate the
prov131ons of.Superlor Coprt ClVll Rule‘43(b) and D:.C.

the "adverse,™ "un

the prohlbltlon
reflected in ‘¢ivil R
However, the decision in Unlted ‘States’ v‘“Gllllam, supra
seems to imply that such an exception would be appllcable
in crlmlnal cases as well as ¢ivil.

beé

Py

'**EXAMINATION 'A”party may 1nterrogate
any unwilling or hostile witness by leading
gquestions. A party may call an adverse
party or an officer, -director; -or managing
agent of a public or private corporation
~or of a partnership or association which
is an adverse party, and interrogate
him by leadlng'questlons and contradlct
and 1mpeach ‘him“in all"” respects as if” )
‘he had been called by the adverse’ party,”“'
and the W1tness thus called may be ‘
contradicted and 1mpeached by or on behalf
of the adverse party also, and ‘may be;\v"
cross- examlned by the adverse party only
upon the- subject matter of hls examlnatlonl
in chlef A

? It should be noted that the D. C rule agalnst
 impeaching one' s own w1tness does not prohlblt a'party
from eliciting prlor 1ncon31stent statements or other
damaging information on direct examination for purposes
of attempting to "take the ‘sting out" of ant1c1pated
impeachmernt of the’ ‘witness by the opp051ng party. See,
e.g., Reed v. United States, supra 452 A 24 at 1179.




e

_ w1t§ﬁrespegga o-~any con51deratlo aof which: alternatlve

Federal_Rule language gonfli

7 C?@m

 common . law rule:

607-3.%:

Code § 14-102:as: 1nterpreted,by case-lawstoiNo =

recommendat' npwas made with.respect to- the p011c1es
behind each alternatlve ‘because of the:divergence ini: =
p031tlons on this issue.within:the :Committee. ~However,: -

1s approprlate .reference should: -be: made :to Rule - 8@1 d) 1)
t thereto;. since: the ‘twosrules are -

: Hkpresent‘bistrlct oft
! ermlttlng ]

her or hls own w1tness hat~part were surprlsed -
by that witness' testlmony ‘or: i:f: the witness were adverse
or hostile. The comment notes that the Committee was
unanimous:in ;this: recommendatxon, but only because the .'

e,members'who ﬁelt that for pollcy reasons“
. ‘the. altern_

rohlbltlng any 1mpeachment of one S o
own witness should be replaced by an equally absolute,ﬁf;

‘rule permitting such impeachment in all situations.
- The Advisory Committee justified the language of the
~ Federal Rule by stating "A party does not hold out his

witnesses as worthy of belief, since he rarely has a

free choice in selecting them. Denial of the right

[to impeach] leaves the party at the mercy of the witness
and. the adversary." While these may be valid reasons

- for rejectlng a rigid rule prohibiting impeachment of

a party's witness under any circumstances, they faiil

to prov1de any support for extending the right to impeach
a party's witness beyond the exceptions already
incorporated in the District of Columbia practice.
Alternative B, which incorporates that practice, satisfies

* It is possible to construe the language of D.C. Code

§ 14-102 as being permissive rather than mandatory --
i.e., that the statute merely prescribes one set of
circumstances, on a non-exclusive basis, in which a
party may impeach his or her own witness. However,
the D.C. Courts have generally construed the statute
to be mandatory.

(X3
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all of the concerns ralSedWmn the Eederal Adv1sory

the ultness wene,hostLle orwad"
testimony rsuddenlychanged, ‘tHel
:Klterndtive B and,the‘present practice
impeachment sof #d iparty’ sdown witness”
exceptions would permit a party to conscious ' P
the witness as a straw man and. then knock him down with,
for example, prior i T tent statéments. Such a
practlce has no justi catlon whatsoever._ See, e.g.,
Reed w. Unlted.States;? UpEas “.tﬁcertalnly does not
welgh idin favor 6 3 e

the rule agains

by thlsrCommltteev=1mpeachment ev1dence under Rule 607
could 'in certain situations be "bodtstripped" “intd

affirmative evidence. Thus, not only could -. witness
bei: 1mpeached as st raw manﬁ“t“ rimpeachment “evide

rejected.:

s

A
Sy .



_RULE 608.. ... Evidence of. Character
_:and Conduct of Witness .-

*Alt. A {(a) Oplnlon and reputatlon eV1dence'¢

Alt. B

- may be. attacked or.supported by evidence.
_in.the. form of reputation,-but.subject .
. to.these llmltatlons . (1) the; ev1dence
L omay refer only to.c L i
"ﬁtruthfulness or. untruthfulness andapfww'

«~the witness for truthfulness has, been-.

lthe evidence. may«refer only- to ich
" for. truthfulness or untruthfulness

..admissible only after.the .character of
..-the:witness for,. Y
attacked” by opifién or reputatlon evidence

quec1f1c instances of. the conduct;of L
& w1tness,,- oy

of character. The credibility of a witness
may be attacked or suppérted by evidence
ﬁln‘the)formaof oplnlon_or reputatlon«ﬂe:-

(2) .evidence of -truthful character is

thfulness ‘has been.:

or otherwise.

(a) Opinion.and reputation evidence .. -

of.character. . The .gredibility.o

fcharacter for

(2) evidence of truthful character is.
admissible only after the character of

;attacked by reputatlon ev1dence or

(b) Spec1f1c 1nstances of. conduct

or supporting his.or her credlblllty,,'m

:_other than. conv1ct10n of crime as prov1ded :
in. rule 609, - may.not. be proved by, extrinsic

‘evidence. They may, however, in the
discretion of the court, if probative

.of truthfulness ox. untruthfulness .be-.

:Llnqulred 1nto on cross- examlnatlon -of. _
- - the. witness. (1) .concerning the w1tness Cee
. ..character for truthfulness. or. :
 untruthfulness, or (2) concerning the.
.character for truthfulness or-

untruthfulness of another witness as
to which character the witness belnq

Jcross-examlned has testified.

The. g1v1ng of testlmony, whether
by an accused or by any other witness;
does not operate as a waiver of his or

.

e A A8 AR ek
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LY

her privilége“:'a;nst ‘self-incrimination
when examined with respect to matters
which relate only to credibility.

of character.
Rule 608(a)

Although no Dlstrlct of Columbla dec1510n was
- found conceérring the:.

. Rule. 608(ay(2), whi¢h per i
- character only’ after’-
truthfulness has béén- attacked thls provlslon‘Is in -
line with general:- pr1nc1ples of eV1dence ic
Evidence § 49 (2d Edu@ 21972y Fi A '
“would also appear‘to comport

Columbia law. :

However, Eederal Rule 608(a) does no,.conform
with District of Columbia practiceé in’ permlttlng character
‘to be proved by opinion as well as reputatién. ‘Current
‘District of Columbia law permits such ev1dence only
~ by means of testlmony ‘as- ol reputatlon See, .g.,
" Hedgeman v. Unitéd Statés, '352-A.2a" ‘926 - (D C: 1976),
Stewart v. United’statés, 70 ‘App.*“D.C. 101, 104°F.2d4
234 (1939). Alternative B attempts to conform the"
language 6¢£f the“fulé to Distridt of Columbia practice
by elimirating- the prov151on permlttlng oplnlon ev1dence
of character. i :

. Although ‘some* questlons‘were ralsed about the
advisability of* ‘permitting oplnlon testlmony relatlng
to character and -thus possibly 1ncrea51ng ‘the-usge of
such testimony, the committee feels that Alternatlve A
more accurately reflects the realltles regarding such
testimony and should be adopted ~See also Comment to
Rule 405.

Subdivision (b): Specific instances of conduct.
Subdivision (b} is identical to Federal Rule 608(b)
~and appears to be- substantlally 1n llne w1th Dlstrlct
of Columbia law

—
BN
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. truthfulness or untruthfulness,'

608-3

The rule, prohiblts the use of extr1n51c evidence
~to prove spec1f1c instanceés of conduct of a w1tness
to impeach or support that: w1tness - credibility. See
United States v. Roblnson, "174°U.8. App. D.C. 224, 530
F 2d 1076 (1 6) ,Qgi i eyldence of: spec1f1c
u :

tness whose'cenductrls ‘being
: '"w1tnees testzfylng_

1nqu1red into,: .
“Thus, althoug

- take the answer ae 1t 1s glven and cannot put onuextr1n81e
evidence to: rebutwqr suppqrt_lt.u“Thls is: consastent
with District of, olumbia;law-~ See Sherer-v. United

States, _ A.2d: , No.,81=735 (D.C. September 30, 1983),

Slip Op. at 12; Lee v Unlted States,;: 454. A.2d: 770
775 (D.C. _1982),aUn1ted States A Akers 374 A Zd 874
878 (D.C. 1917);;;,;_ ;i I E S B e

It may be -that, Federal Rule: 608(b) permlts greater

latitude than does current D.C. law. as-. the: speeific
instances of, conduct which may: be. 1nqu*reduabout'%»§§g‘
Sherer v. Unlted States, supra- The test undeyx::
‘Rule 608(b)..is whether the. 1nstance ds- prebatlve of
1whereas the-D.C:+Courts
have artlculated the relevant -inguiry:as belng whether
"the bad act 'bearns dlrectly upon- the veracity of the

. witness in. respect ‘to. the. issues. 1nvolved in: the: trlal
~Id., Slip ;p{‘at 12,. quoting United.States v. Akers,
*supra, see Reed v. Unlted States, 452 A.2d 1173 .1178
(b.C. 1982). . Any . dlfference dne thlS regard however
does not, seem suff1c1ently 51gn1f1cant to ‘warrant-:
departure from - the Federal Rules.. ; :

As is p01nted out 1n Welnsteln S - Ev1dence :
11 608[07], the last paragraph.of Rule 608:.is.in" ‘line

with the maJorlty of decisions on. the 1ssue The -question
presented by the last paragraph has. never. been directly
addressed by a District of. Columbla dec151on .although
the District of Columbia courts follow the broad principle
that ". . . a defendant who takes the stand on his own
behalf may not: utilize the Fifth Amendment.. prlvllege
in order to bar cross~examination. reasonably rélated
to the scope of direct examination. Coleman.v. United
States, 379 A.2d 710, 712 (D.C. 1977) There is.no
authority indicating that. Dlstrlct of Columbia law. would
be contrary to the last paragraph of Rule. 608 when, the
only matter testified to was credlblllty

L X3




..'one year:uhder the idlaw under which h

whoori( 29 1nvolyed,dlshonest

RULE 609. Impeachment by
Ev1dence of Conv1ct10n-'

fby publlc record durlnq oo
sbut.only:if the .crime: (1) P
by’ death or: imprisonnent in ‘éxcess o

7 or:she was: convicted), and ‘theé court

determines: that the probatlve'value-of

- admitting:this evidence outwe1ghs 1t" .
- prejudicial- effect’'to ‘the ; S

_ yi our false o
statement, regardless of the punlshmeﬂﬁﬂ

“ab) Time 1limit.  Evidence: of~a
:conV1ct10n under-this- rule s mots
iadm1551ble 1f a perlod Jf more t

'from ‘the ‘confihement 1mposed fdr'that :
~conviction,: whlchever ig the” later da,
unless’ the” court’ determlnes “in “the

‘s linterésts of’ justice, ‘that the probative

.value of the conviction: ‘supported by’
spec1f1c facts and circumstances -
#substantlally outweighs’ its: prejud1c1al T

. effect. ' However, ev1dence of a conv1ct10n5j“uwm
- more than 10 years 'old as ‘calculated’ s '

herein, is not admissible unless the

propénent. glves to the: adverse - party
“sufficient advance written notice of o

“intent to-use suchevidence to prov1de:ﬁ“

- théadverse- party w1th & fair opportunlty

”hito contest the use of such,ev1dence

oo (c) Effect of pardon’, annulment' "
Cor- certlflcate of" rehabllltation. Ev1dencei],‘
"of a'conviction is not admissible under t '
',thls rule if (1) the conv1ct10n has been

the subject of a pardon; annulment, "~
cettificate of rehabilitation, or other
~equivalent procedure based on a flndlng

of the rehabilitation of the person




609-2. .

_convicted and that person has not been
convicted of a subsequent crime which
was punlshable by death or 1mprlsonment

'parddn;'annulment er other'equlvalent
-procedure based on a flndlng of 1nnocence

court may, ‘however, gln'a crlmlnal case.,
‘allow evidence of a juvenile adjudlcatlon
of a witness other than the accused if
conviction of the offense would be .
adm1551ble tp attack the. credlblllty ,
of "an 'dult'and the7court 15 satlsfled

evidence of a“¢ nvritlon 1nedm2551ble,gg‘
Evidence of the pendency of an. appeal

- is adm1551ble

*Alternative B

’(a)(I) Except as prOV1ded 1n‘n<§
paragraph (2), for. the purpose'qﬁ attacklng;
the credibility. of a witness, evidence . .. ..
that the witness has been conv1cted of ...
a crlmlnal offense shall be admltted '
if offered, either upon the cross . .
examination of the witness or. by ev1dence
aliunde, but only if the criminal offense
(A) was punlshable by death or Amprisonment
in excess of one. year under, the law under
which the witness was convicted,, et e
(B) 1nvolved dlshonesty or. false statement
(regardless of punishment). . A party -
establishing conviction by means of cross-
examination shall not be bound by the
witness' answers as to matters relating
to the conviction.

(2)(A) Evidence of a conviction
of a witness is inadmissible under this
rule if --

v

A A A i
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for his or her most receht conv1ct10n'$'
of any crlmlnal offense, or (ii) the

most rece
offense.

(b) For purposes of this rule,
to prove CORVlCtlon of crime, .it is not
necessary to - produce the whole record
TOC ed“ngs contalnlng the [
conv1C;1on, ‘bt ‘the certificate, under
seal, of. the’ clerk of ‘the ‘court whereln C
the proceedl‘gs wére had statlng the =~
fact of the_ébnvzctlon and for wha us

shalI‘”efsu f1c1ent

(c) *The pendency ‘of an appeal from'
a conviction does' Tot- reénder’ ‘evidence,
of that conv1ctlon 1nadm1551ble under
this’ rule Ev1dence of ‘the pendency

of such an appeal 1s adm1551ble '

Comment

Alternative A follows Federal Rule of Evidence 609.

(XS
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Alternative B..tracks:D. £€..Code §- 14-305.-(1981):
Alternatlve B s the recommended al_; :
of the" controlllng-statute.ﬂn

_.deral Rule ofaEv_denceiBOQ»ln sever
.respects 1rst under § 14-305, "evidence of a prior:
conviction of any felony or of a crime involving
dishonesty. or. false statementals_adm1551ble ﬁor@purposes
of impeachmen 4~305; Undeereder -]

by contrast ; is. admissible: onl
if "the court determanes that the. probative value of; -
admlttlng thls ev1depce outwelghs , ¢ ,
to the defendant"V‘cr1men‘fa151, however,:always can
be used. Fed. R. Evid. 609(a); see S. Graae, DlStrlCt

of Columbia Statutory: and. Case Law Annotated- tor the
Federal Rules of Ev1dence 6.45=..46; (1976) See generallyj-

has not beep cbnvi tec . er. dthin.; _previol
ten years. ISeé'§fl,—305(bTTZ)(B) “Fedeéral Ry 09,
by . contrast, bars the.introduction: of any conv1ct10n

fthatpthe conv1ct10 3 C: e.:..Fed.:R.
Evid. 609(b) seé”S Graae sugra at 6.46-.47. See
_generally Weinstein's EVldence, supra T 602[07}.

Third, § 14- 305 provides that if a witness commits. -
a crime after obtaining a certificate of rehabilitation .
' for another crime, the earlier crime may be used for
impeachment. § 14-305(b)(2)(A)(ii). Federal Rule 609.
allows 1mpeachment by the first conviction only if the
- second crime is a felony. Fed. R. Evid. 609(c)(1);
'see S. Graae, supra at 6.47. See generally Weinstein's .
Evidence, supra 1 609108]. - '

‘Section 14-305 contains no provision regarding
impeachment by a juvenile adjudication. The D.C. Court
of Appeals, however, has recognized that such
adjudications may be used to impeach a witness for bias.
Tabron v. United States, 410 A.2d 209, 211-13 (D.C.

!  Subpart (a) of D.C. Code § 14-305 has been deleted
since it pertains to competency rather than to the subject
matter of this rule, the remaining subparts of the statute
have been re-lettered, and the word "Section" has been

- changed to "rule" in subparts (a), (b) and (c) of the
proposed rule.
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1979), appeal-after Femand; °
UnitedﬂSt&t@%,w393¥A‘2d«109¢ﬂ117 _
on rehearing, 408 A.2d 303, 311-3Z¢195 b SRS
United States 392 A.2d 990, 992 93 (D C. 1978),

-Dav1s v Hréskaqf41 ﬂUfS““~- 2301 TGy 3

‘a'witness.
The Supreme Court has prohlblted such,use of a conv1ct10n
at least: when-the defendant“ ag '

counsel* See Lopér 7. fBet

. “
& i
® i
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RULE-610 R :

A“ous Bellefs or Oplnlons

of a withess_ dh mattér
not adm1s51ble forwth

Ev1dence of the bellefs or oplnlons

of Evidence 610

Before adoptlon of the Federal Rule no reported
District of Columbla cases C 3 '

, rel”glous 2
rule follows accepted”modern views ;_g'”

621, 666 (1980). ‘The Fule’ howe dee ot'pr"hlblt
adm1351on of evidence of rellglous adherence +that ‘goes
to a material issue other than verac1ty.

Weinstein” s Ev1dence ﬁ 610[01]) - 28

Twenty-one.etates_
substantially verbatim.” °

States v. Sampol 504 Ufs -App D.C. ,349 #3945?636 F.2d



” RULEC611LY ‘Mode, and. Order G i
“og” Interrogatlon and’ Presentatlon“““'“

w1tnesse and .. : 1¢ C
as to (1) make ﬁhe 1nterrogat10n and

presentation effective, foxr-the
ascertainment of the” truth (2) avoid

Hneedless consumptlon of time, and. .
(3) protéct witnesses from harassment
or undue embarrassment :

Scope of cross examlnatlon .
waCros —examlnation should be,llmlted to“
2 ‘ Y

: lpermlt-
ddltlonal ma ters as 1f

a;;exanlnatlon of aﬂw1tness except as may.

" be neceéssar . to. .
testrmony Ordlnarlly leadlng questlons'
should be permitted on cross-examination.
When a party calls a hostile witness,
an adverse party, or a witness identified
with an adverse party, ‘interrogation
may be by leading questions.

Comment.

_ The proposed rule follows Federal Rule of
Evidence 611 and is consistent with District of Columbia
case law.

Subdivision (a): Control by court. District
of Columbia courts repeatedly have recognized that the
trial court has discretion to control the interrogation
of witnesses in the interests of pertinence to the case,
fairness to the witnesses, and orderliness of the trial.
See, e.g., Tinker v. United States, 135 U.S. App. D.C.
125, 127-28, 417 F.2d 542 544-45, cert. denied, 396
U.5. 864 (1969); Springer v. Unlted States, 388 A.2d
846, 854-57 (D.C. 1978); Rogers v. United States, 174
A.2d 356, 358-59 (D.C. Mun. App. 1961). The court's
discretion is, of course, limited by a party's

gquestions should'notrbe used on the dlrect'-ww_wz

PN
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constitutional right to a meaningful opportunity for
Cross=- exam‘qatlon._ See, e. g e Dav1s V. Alaska,o

Columbla Statutory and Case Law5”1 ‘tated'to‘tho‘Fe
Rules of Evidence, 6. 69-.73 (1976), Weinstein's Evi

W 611[01] (1982 & Supp. 1982).

Subdivision {b): Scope of cross-examination.
This jurisdiction long has followed the view expoused
in federal and most state courts that limits cross-
examination to matters brought out on direct examination
of the witness. See, e.g., Dixon v. United.States,.
112 U.S. App. D.C. 366, 367-68, 303 F.2d 226, 227-28
(1962) (per curiam); Washlngton Ry. & Electric Co. V.
Dittman, 44 App. D.C. 89, 92-93 (1915);:; Hackett v. United
States, 92 A.2d 766, 767~68 (D.C. Mun. App. 1952).
Counsel, of course, must have an opportunity properly
to explore credibility. See, e.g., District of
Columbia v. Clawans, 300 U.S. 617, 630-32 (1937); United
States v. Shumate, 139 U.S. App. D.C. 98, 99-100, 429
F.2d 777, 778=79 (1970) (per curiam); White v. United o
States, 297 A.2d 766, 767-68 (D.C. 1972); Solar v. United

States, 94 A.2d 34, 36-38 (D.C. Mun. App. 1853). See

generally S. Graae, supra at 6.73~.84; Weinstein's
Evidence, supra ¥ 611[02]. Rule 611(b) does not address

 the extent to which the privilege against self-

incrimination may restrict the scope of cross-examination

- of a.party or other witnesses. See generally id.

1 611[{03]-[04].

Subdivision {c¢): Leading guestions. District
of Columbia cases, of course, permit the use of leading
guestions on cross-examination. See, e.g., Ewing v.
United States, 77 U.S. App. D.C. 14, 20, 135 F.2d4 633,
639 (1942), cert. denied, 318-U.S. 776 (1943);
Davenport v. District of Columbia, 65 A.2d 209, 210
(D.C. Mun. App.), appeal denied, 85 U.S. App. D.C. 430,
180 F.2d4 909 (1949) (per curiam). In the Court's :
discretion, counsel also may use leading questions on

direct examination to interrogate a reluctant, hostile,
" or adverse witness. See, e.g., Green v. United States,

121 U.s. App. D.C. 111, 112-13, 348 F.2d 340, 341-42,
cert. denied, 382 U.S. 930 (1965); City-Wide Trucking
Corp. v. Ford, 113 U.S. App. D.C. 198, 199-200, 306

F.2d 805, 806-07 (1962); Superior Court Civil Rule 43(86).
See generally S. Graae, supra at 6.84-.85; Weinstein's

‘Bvidence, supra 1 611[05].

N~



6113 "i%

’ffﬁ\ﬁ’.‘wb‘

N



_——

.RULE _612. ertlng Used . to;
Refresh Memory : :

* Alternatlve A

Superlor;cbdft}Crlmlnal Rule 26. 2b.1f_,

512) before testlfylng,:lf the

testlmony'the court shall examlne the e
writing in camera, excise any portions.
not so related, and order delivery of’

the remainder to the party entitled
thereto. . Any portion withheld over -
o ections shall be. preserved and mader_
o avall_ble*to the appellate court .in the.

e of. an appeal If a writing.igs

ﬁet?pfoduced.or dellvered pursuant to «u"”i

order lnder this rule, the court shall
_Pmake,any order justice requires, except,

“;elects not to comply, the. order. shall.
.. be dne striking the testimony or,.if .
.. the” court in its- dlscretlon determlnes‘=
_ _hat the interests of justlce S0 requlre
‘“,declarlng a mistrial. o

3Alternetive“B.

_ Except as otherwlse prov1ded in
"crlmlnal proceedzngs by section 3500

1q91ts dlscretlon determlnes-uﬁ-;

“that in criminal’ cases when the. prosecutlon}

L XY




612=-2

of title 18, United ‘States Code, or by
Superior Court.:Criminal::Rufe 26.2, if
a witness uses a writing while testifying
to refresh his.or Her 'memory for the
purpose of testifying, an adverse party

“ -

is entitled “have “the writing pr
at the héaring, to inspect it, to
examingé tlie witness ‘théreshn, and "
introdice in “evidence - “portion
which relate to the ‘testifiony ‘of th

witness. If-it-is claimed that the wriﬁiﬁé’

contains matters not relatéd to thé ‘subject
matter of the testimony the court shall
examine the writing “in camera, excise
any portions not so related, and order
delivery of the ‘remainder to the party
entitled the /.~ Any portion withheld
over objeﬁfioné”ﬁhéllﬁbé*bfééérﬁéa and -
made available to the appellate court -
in-the event of an appeal. If a writing
is not pfbdudéﬁfbtfdéii%éredjpﬁrsﬁaﬁﬁ;”fwfH
Lo orcarunder-this rule, the court shall "
mdke’ any orde’ ﬁﬁsfi&é“réguiresgiext”
that in criminal<caséswhen the pros
- elects not-to comply,” the order sh
- Be'orie striking the ‘testimony or;
the court in its'discretioh determi
that the- interests ‘of justice so re
declaring a mistrial.” -~ ¥

With the'éxcéptianwof‘thg'réfergnqq;tp'supgrior
Court Criminal Rule 26.2, Alternative A trick ' Federal
Rule of EvidéﬁééﬁSlZ}’and”ﬁltéfhati#efA i_“ reci
rule. Alternative B reflects District of Columbia
law, which differs ‘somewhat from Federal Rule 612

Proposed Rule 612 in' general. The commoh law
in the Distkict“bf“Columbia“and”elseWhéré*lonyjhaS'giVen
the trial court discretion to allow a witness to use
a writing to refresh his or her memory for the purpose
of testifying.” -See, éeig., United States v.  Socorny-Vacuum
Oil Co., 310'U.S. 150, 233 (1940); Robinson v. United
‘States, 113 U.S. App. D.C. 372, 376-77, 308° F.2d 327,
331-32 (1962), cert. denied, 374 U.S. 836 (1963);
Dobson v. United States, 426 A.2d 361, 365-66 (D.C.
1981); Parry-Hill v. Downs, 148 A.2d 715, 717 (D.cC.
Mun. App. 1959). Rule 612 presupposes but does not
expressly state the permissibility of this practice.
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See generally Weinstein's Ev1dence 1T 612[01] (1982 &
Supp.. 1982) G emslae e ca E RSt Sw & U7

! ,the Jury
150 U 5. at 233

Vacuum'01l Co
D.C. 354,
A.2d .at 717 :
procedures to 1mplement thls rlght
-Welnsteln s Ev1dence supra ﬂﬂ B61

see(generally T
[-94-1:-?[-:0-5._-.15-"--? o

does not address the per method of us1ng

a wrltlng'to refresh the memory of one -5, w1tness rather,
it addresses the rlghts of the adverse party when A e
writing 'has been so empl,y D.C., case - law, however,ﬁ~
has, establlshed certaln rules for the use of a wrltlng
to refresh memory S T : ;

. For example,,the offerlng party cannot "refresh
a w1tness memory by readlng the document -aloud in
the presence of the '

'to 1mpeach'the w1tness only lf surprﬂm
See Eg at 68, 214 F. 2d at 238; D.C. Code § 14 102 (1981)

If the writing refreshes the witness' memory, the
offering party may not introduce. the- wrltlng in ewvidence:
‘to corroborate the witness' testlmony E.g. . Gunning v.
Coolez 58 A p D,C 304J 306 30 E. 2d 467 469 (1929),
aff'd, 281 U AJ190 (1930), Killeen v, Unlted States,
224 A.2d 302, 305 (D c.. 1966) ; LE. not‘ -however, the
offering party may have the wrltlng (or the testimony
based upon it) admltted as .past . recollectlon recorded.
See, e.g., Tatum V.. United States, 101 U.S. App. D.C.
373, 375-76, 249 F.2d 129, -131-32.. (1957), cert. denied,
356 U.S5. 943 (1958); Belcher v. Jenkins Englneerlng
Co., 123 .A.2d 215, 215 i6 «(D. C Mun App. 1956} .

CLl

2 Alternatlve A whlch follows Federal Rule 612 states
that the adverse party may 1ntroduce in ev1dence those
portions which relate to the testimony of the witness."
On its face, this language seems: quite broad. Weinstein
is of the view,’howeVer,‘that the phrase should be limited
by the other rules of evidence:

[Footnote continued on following page]



As to a- w1tness who refreshed hlS or her
recollectlon w1th awwrltlng before trial,

the téstimén :
Taxlor 27”App
G ;. :" 12 \

l.Cfuszz"ses-zs (1906@1}Mccofﬁ1ck'“

compulsory prod

before trial: _
in its dlscretron determlnes it Es necessary Yin.-the
interest of justice."™ Alternative. B .codifies the.older. -
D.C. practice. See generally Welnsteln s Ev1dence
supra M1 612[01]; | n 11 sreadth *
modern ‘civil dlscovery pract
applicability wof= h
51gn1f1cance o tHe foreg01ng 1ssue,
difference’ betweén D gy 3 e 6.

diminished. See generally 1d. ﬂﬂ-612[01]J[03T2"

many other statutes
dlsclosu

L) as. & gulde to:asse551ng'the credlblllty
“iof the’ ‘witness and (2), ‘“to the- extent =
v that ‘it would otherw1se have bee
{%adm1551ble, for-its normal evidential
Y value: - An- 1nstruct10n to that effect
fshould be glven upon request :

Weinstein's Ev1dence, supra, e 612{05], at “612-43.
With this understanding, in the, interest of unlformlty,
Altern&tive B also has been: drafted retalnlng'thls '
1anguage from Federal Rule 612 :

3 18 U. s.C. § 3500 '(1982) prov1des in full-

[Footnote continued on_follow1ng'paqe}
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before the. adpptlon of the Eederal Rules of Ev1dence,
the Jeng s,Act

United States, né ‘statement or report in the posse551on
of the United States which was made by a.Government
w1tness or prospectlve or . prospecthe Government w1tness
(othe¥ “than the ‘defendant) shall be the subject of )
subpoena, discovery, or inspection until said witness
has testified or direct examination in the trial of

-the case.

(k) After a.witness called by the United States
has testified on direct examination, :the court shall,
on motion of the defendant, order the United States,.
to’ produce any statenent (as herelnafter deflnedb ]
te witnéss in the possession of the United States whlch
relates to the subject matter as to which the w1tness
has testlfled - If the .entire contents of. any such~

- e"produced under thls sectlon contains matter, -

3wh1ch"does‘not rélate to the subject matter ‘of: the . ..

testimony of the witness, the c¢ourt shall order the-

- United States to deliver such statement for the inspection

of the court in camera. Upon such dellvery the. court

shall ‘excise the) ortlons of. such statement whlch do.

not relate to the subject matter of the testlmony of

the witness. With such material. excised, the court

shall then dlrect dellvery of sudh statement to the

deferidant for his use. If, pursuant to such procedure,

any portion of such statement is withheld from the

defendant and the defendant objects to such withholding,

and the trlal is contlnued to. an adjudlcatlon of the

gullt of “the defendant the’ entlre text of such statement

.shall be preserved by the Unlted States. and in. the

‘event’ the defendant appeals shall be made avallable

to the appellate court for the purpose. of determlnlng

the correctness of the ruling of the trial judge.

-Whenever any statement is delivered to. a defendant:

pursuant to this sectlon the court in its dlscretlon

upon dpplication of said defendant .may recess. proceedlngs

in the trial for such time as it may determine to be
[Footnote continued on feollowing page]
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suQraI“IOE”ﬁ”Sl ABE
The Jencks Act

and DA }'Superlor ‘Court alike. Id. § 3500(a) see
e.g., United States v. Jackson, 430 A.2d 1380, 1382

'TD c. 1981) Unlike the states which have dropped the
;Welnsteln 8-

or such portlon ‘thereéof as~ the court’ may dlrect the
court shall strlke from the record the testimony of
the“ 1tness - and’ *he ‘“trial shall pr
court 1n 1ts dlscretlon shall deter

Ee (e =*The term -
(b). {c), and (d)”o
w1tness called byr

(1) '"wrltten”statement made by said w1tness
_and 51gned i3 Totherw1se adopted or. approved_b”‘
hlm’ I ' -

statement " as used inleubsectlons"”

(2) :a stenographlc mechanlcal electrlcal
or other recordlng,:or a transcription thereof,.
“which'is a substdntially verbatim récital of f'_
an oral ‘Statement made ‘by. ‘said w1tness and recor e
contemporaneously w1th the maklng of such oral
statement or o

7 (3) ‘a statement however taken or recorded
‘or a transcrlptlon thereof if any, made by_saldL‘
- W1tness to a: grand jury._f_ o . L

——



e,

-“ Superlor Court Crlmlnal Rule 26 2 prov1desuln fulllnr

‘does; not reélate. tésthe subject matter::concerning whlch
;the witness has-testified; the Court . shalil:order’ that

6l12=7 1"

RN
<,

Cr1m1na1 Rule 26 2 “-whlch tracks Federal Rule of Crlmlnal

(23

e e SEant

: PRODUCTION OEJST'TEMENTS;OF”WITNESSES:h .

(a) ‘M@TTO OR PR@DUCTION cAftef a w1tness other
than the. defendant has testified . on direct- examlnatlon,
the Court; dnimotion<é6f azparty whozdidinot:call theé. ..
W1tness, .shdall:-ordexr: the«prosecutor -orthedefendant:
and his-attorney; &assthescasesmay: be,,to Jproduce;  for:
the examinatien and ‘use-of the mov1ng party, ANy statement
of the witness that is in their possessioniand that: - o .4 .
relates to the subject matter concernlng whlch the witness
has testlfled~ RN S T SN Tlemoan o -

(b} PRODUCTION OF ENTIRE STATEMENT. mifgtheaentire>ﬁ
contents of the statement relate to the subject matter
concerning which the witness has testified, the Court
shall order that the statement be delivered to the moving
party.

(c) PRODUCTION /OF.-EXCISED STATEMENT:. :.If the!otheri’
party. claims-that: the- statement: contalnS)matter that, niogs?

it be delivered to the Court in camera. Upon 1nspect10n
the:Court Shall:éexciseithe portions ofsthe' statement-
that do not relate to the subject matter:concerning:.
which the witness has testified, and shall order that
the statement;  with such -material excised, .be delivered
to the:moving party::-Any:portion:of. the: statement that
is withheld from the defendant over his objection shall
be preserved by the prosecutor, and, in the event of

a conviction®and an appeal by the defendant, shall:be
made:.available. to the.appellate court foew:the:purpose

- of determining the: correctness of the dec131on to excise

the portion: of the statement

(d)... RECESS EOR EXAMINATION OF STATEMENT Upon
dellvery of the statement to the moving party, the Court,
upon application of that party, may recess proceedings
in the trial:for: the examination.of such:statement and
for preparation for its use in- the trlal

(e) SANCTION FOR FAILURE TO PRODUCE STATEMENT
If the: other party elects net to comply with an order .
to deliver a statement to the moving party, the Court
shall order that the testimony of the witness be stricken
[Footnote continued. on follow1ng page]
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612=8 173

Procedure 26 2. .
Leaial =il laisial 25

The explanatlon for thlS addltlon lles in the" i

history of Criminal Rule 26.2. In 1980, some ‘years .
after. the.adoptlon_of the Federal :Rules of :Evidence; 5
Federal Rule of Criminal Procedure 26.2 became effective
as promulgatéd by theiSupféme Courts Rul&26:2%"place[s]
in the criminal rules the substance of what is now 18
U.S:@:7§ 35007 (the Jencks Act)‘ CAdvi sSeEviCommittes
Note; ‘Fedi Ru Grim==PL 26.2. "Rule26:2, '‘moreover, 5. = !
following United States«vy Nobles, 422-U:50:225 (1975),»
‘mandates; inicertdin. c1rcumstancesmﬁthe*productlon of
statements: of: defense witnesses;as:well assthose-o
government w1tnesses P Adv1sory Commlttee Note"=Fed;

As proposed by the Supreme Court Rule 1267 2 dld‘
+ not by its terms supersede the Jencks Act, and Congress
has not: repealed tHa € T Nerl has Federul Rule of

[Footnote: 4 continued from préceding page]”

from the. record-and:that the:trial: proceed or, 1f it

is the prosecutori who;elects not: to comply,:shall declare
a mlstrlal 1f requlred by the 1nterest‘of justlcec~m*

| (f)-:» DEFINITION.
of a w:Ltness means

; sgused in- thls rule,,azfstatement"

(1) ‘a wrltten statement made by the W1tness that
RPN = ¥ 51gned or - otherw1se adopted or approved aC
'r“by hlm, DLW el Y. W el

=w?(2)'a substantlally verbatlm recztal of an oral
= statement made: by the witness that is’ recordeds
" contemporaneously: with:the making of the:. ..
oral statement and that: is contained:in a .
stenographic, mechanical, electrical, or
other” recording'or.a traansctiption thereof;
B = 3 o S S AU R R IR .

~ {3)- a statement, however- taken .or recorded, or
a transcription thereof,: made by the: witness
to a grand Jury

5 Effective August 1 1983 new Federal Rule of Criminal:
Procedure 12{i) makes Rule 26 2:-applicable in. pretrlal .
suppression hearings.:  The D.C. Superior Court is: E
presently considering adoption of an ‘analog to Fed.

R. Crim. P. 12(1i). _

L3S
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Criminal Procedur

" .0of these. rules dlffers in 1mpor“ant respects

612-9

.EV1dence 612 been modlfled to reflect the. advent Oof

Criminal Ru¥e ¥26.2. - The- ‘state of federal Law- concernlng

the relatlonshlp among- these rules, therefore, is unclear.

See generally’ 1d' 1 612[02]'fhu;ﬁr

concerning the Ac '
1nterpretat10n, however‘“has two flaws partlcularly

as applied to proposed riiles of ev1dence for "the District
of Columbia. First, it assumes that Eederal Rule of .

1mp11cat10n

Court Crimina:
as it applles in that court.

'in smuch'as both ‘the Jencks

"Act and Superior Court Criminal " Rule 26 2 ‘dre-on the ,
books, it seems preferable to 1nclude both 1n the openlng

prov1so to Rule 612.

: Second, the ellmlnatlon of such a prov1so would
create an unnecessary and potentlally confus1ng c7erlap
between the Jencks. Act and Superior Court Criminal Rule
26.2, on the one - han “Rule 612; “on’the other, .
Although similar in- ‘procedure,- “the * substantl .

as the witnesses and “the" types of_sﬂatements t_,whlch
each applies. - In llght ‘of the partlcular concerns,
relating to the" scope of crlmlnal dlscovery,'lt seems
appropriate that in any ‘Case of 1ncon51stency, the
crlmlnal rules should prevall ‘ .

Accordlngly, both Alternatlves A and B of Proposed
Rule 612 retain the" prov1so concernlng the Jencks Act
and add a second provisc concerning Superlor ‘Court
Criminal Rule 26.2. Any conflict that may exist between
the Jencks Act and Criminal Rule 26.2 is best resclved
through channels other than the proposed rules of
ev1dence . :

State adoptlon Fourteen states have followed v
Federal Rule 612, without the Jencks Act reference. and. .
seven the substantlvely similar Uniform Rule 612. See
generally Weinstein's Evidence, supra:{ 612[061.




ALE A7 %7 (a)  Examining witndss concerning . .
prior statement. Except ‘as ‘otherwise
.erQqUAre@nbyﬂgtaggte,,1n examlnlngla Wwitness .

*Alt'B'i

andit ;
the witness must be asked whether or
wiunot he or she made. thefstatement and

opportunlty “to' 1nterrogate theWW1tness’
thereon, or the interests of Justlce
.. Otherwise require. . ThlS prov151on does&

“as defined in(Rule_801(d)(2)"

_ _ _ QQEEEEE o _

Alternatlve ‘A"is idetritical ‘to Federal Rule 613(a),
except that the language "except as otherwise required
by statute” has been added to avoid a conflict between

the rule, if it 1s adopted 'and D. C Code § 14 162 (1981)
(dlscussed 1nfra) o L

Federal Rule- 613(a) changed the traditidnal- fale -
as to prior inconsistent statements and their use for
impeachment purposes to the extent that counsel no longer
is reguired to show a witness a prior inconsistent
‘statement or disclose its contents before examining




' .prellmlnary foundatlon, counsel cannot cross~examine:

613-2.- .=

the witness. thexeon. .. Thus,ﬂlmpeachment~on Cross=:
examination; by contrary, verbal or; written: statementsrs
elsewhere made .can .be undertaken- w1thout preliminarily
directing the attention of thewn;tnegg,to“the_factga
surrounding the statements. Under the Federal Rule,
the witnesgs:must be given ian opportunity to explain ,
or deny the evidence and ;the; opposing: party-given .an; ...
opportunity to examine ‘the witness only if counsel seeks
to admit extrinsic evidence of -a: prior: inconsistent
statement. T

The traditienal practice prlor to the:. Federal

flected [in Alternative B, A i
sstrict of (Col _ _thls Jurisdict: on
have reqqued,tha_ﬁe foundatlon be lald before a~w1tnessi;-

See Troublefleld o Unlted States,
. S .,‘_“gD C 153 403 F.24.176 . (1968), Gordon V.
-Thomas, 63 U.5 ;App -D. C;»148 70 F .2d. 752;(1934)-- :
Mostyn v. Unlted States, » F.2d -
- 145 (1933) -The required : foundatlon con31sts of dlrectlng
the attentlon of . the witness . -to the: tlme :when, place. - ‘.-
whereb .and . person.to whom the alleged inconsistent - .. ﬁ
statement was. made,'and asklng the witness whether; under _
those:: c1rcumstances ‘he. or she. made substantlally the _'gf
+ See.Arnstein. N Unlted States,.: 54 U S. Apkr"
924) <In the, absence of. this.

on the statement for 1mpeachment purposes; nor can
extrinsic evidence to prove the prior statement be
admitted. 1If the witness is confronted with the prior
inconsistent statement and a proper foundation is
otherwise laid, cross-examination on the statement or
extrinsic evidence thereof is permissible. See Fireman's
-Insurance Co. of Washington, D.C. v. Henry Fuel, P.C.,
245 A.24 127 (D.C. 19568).

The current District of Columbia rule is also
grounded in D.C. Code § 14-102 (1981),! which allows

' D.C. Code § 14-102 (1981) prov1des

When the Court 1s satlsfled that the _ L

party producing a witness. has been taken

by surprise by the testimony- of the-

witness, it -may allow- the -party- to prove

for the purpose only. of affecting the

credibility. of. the w1tness,_that the

witness has made to the party -or to his o

attorney statements substantially variant
[Footnote continued on following page]
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evidence of prlor inconsistent’ statements whet aJparty g
own witness' "subrprises™ that party with his oriher s
testimony,  ahd requires that a: foundatlon be lald przor
to this proof belng admltted-uu- L ti Ched WIEA

In llght of D C Code § 14-
Commlttee recommends Alte natlve B

Mlnorlty Statement=

Although the Notes of the‘AdVlsory Commlttee
.'on the!:Proposed Federal ‘Rules characterlze ‘tHe 28
that a foundatlon be lal = dching a w

] 1mped1ment ‘to érgss= examlnatlon,“
. of the ‘practical applications -
- demonstrates its usefulness - :
cross-examine ‘a witness ‘with respect~to'“”

inconsistent statement without prope:
such ‘prior ‘statement -car - only-lead *to n >
part of "the witnéss and ‘needless- expendlture Of [ Eourts
tlme to clarlfy such c0nfu51on = As a practl"al fid

danger of confu51on on he part o2 the Wi
trier of: fact Alternatlve B is thus cl

referable

[Footnote 1 continued ffom preceding pade]
from his sworn testimony about material
facts in’ the c¢ause: ' ‘Before such proof’
is given, the cifcumstatices of the supposed
statement sufficient to6 de51gnate the " -
particular” occcasion must be- mentloned
to the witness, and he must bé" asked -
whether_orTnct-he made the statement-
and if so-allowed to explain them.

.




RULE 614. Calllng And Interrogatlon
STRI of Wltnesses By Court s Rl

e

: (a) wCalllng by Court.{ﬁThe courtm R

oo may,mon dts ewnimotion:er:at the:ssuggestion:

' 'of a party,.callwWLtnesses rand:allsparties

are entltled tos &QSSmexamlnezw1tnesses

.ﬁthus called iR 17 '

S BT ) . : =

(b) Interrogatlon by Court. e o
Court may interrogate witnesses, whether

called by itself or by a party.

A

(c) Objections. Objections to
the calling of witnesses by the court
or to interrogation by it may be made
at the time or at the next available
opportunity when the jury is not present.

Comment

This provision is identical to Federal Rule 614,
and is consistent with present District of Columbia
practice.

Subdivision (a): Calling by Court. - In both
civil and criminal cases, a judge's authority to call
witnesses is well established if the judge believes
that their testimony is essential to a just and proper
decision and the parties have failed to provide such
testimony. See Bowman v. Roycel's Rental, Inc. and
Tim Rich, No. SC14525-82 (D.C. Sup. Ct. October 28,
1982), 110 Wash. L. Rep. 2757 (December 22, 1982).

"Note that the rule states that the Court "may" call

a witness on its own, and thus is permissive rather

than mandatory. Concomitantly, the Court cannot dismiss
an action because it insists that a party call a witness
and the party fails to do so. See.Fortune v. Fortune,
138 A.2d4 390 (D.C. Mun. App. 1958).

Subdivision (b): Interrogation by Court. That
the Court may examine a witness called by it or by a
party is also well established, although the rule does
not permit the Court to assume the role of an advocate,
analyst or witness. §See, e.g., United States v. Barbour,

137 U.S. App. D.C. 116, 420 F.2d 1319 (1969); Jackson v.

United States, 117 U.S. App. D.C. 325, 329 F.2d4 893

{(1964); Blunt v. United States, 100 U.S. App. D.C. 2656,
244 F.2d 355 (1957). '




Subdivision (¢ “Objections: ?kae sectlons (a)
and (b) of this Rule, the D.C. practice regarding section
(c) comports withotheFederal~Rule. w0Obje¢tidns to the
calling ofcwitnesses-or interregatioh» y the C@urt~should
be made, and:ibe: permltted to:ube:made,  fullyiand = 7
accurately, butzdin:a’ manner: whlch;does+noticause
embarrassment to counsel, the court or anysparty:iiiSee
Billeci v. United States, 87 U.S. A D.C. 274, 184
F.2d -394 (1950)‘” Srmeial o s epnnassnd L)

e
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RULE 615. Exclusion of W1tnesses

‘“At“th y= "pa ty the court
shall Order}W1tnesses excluded ;so.that

natural- person deszgnated,as,lts .
representatlve by its attorney, or (3)-
a person whose presence is shown by a
party to be essential. to the presentation
of the party s cause‘

wa



RULE 701. déiil,i_'énf Testimony by Lay Witness

in 1ssue. B

The proposed rule is identical to Federal Rule 701.
District of Columbia courts: have-applied the principles
embodled 1n Federal Rule 701 1n a number of contexts
See'ﬁ' AT ;

and Indemnlty C
A.2d4°10767(D.C
tow estlmate of 1

: D Mun. *App”
officed: may- testlfy to whethbr-pe]
based on persona DServ: ] “an e
Virginia-‘v. Hermann] 35 7 828 AL ”:pp::194'
(lay person'may testlfy'to”mental capacity based”on '~
personal observation). Extrapolating from these cases,
it appears that District of Columbia law is consistent
“with Federal Rule 701.

Minority Statement

The minority questions the statement in the comment

that the proposed rule is consistent with the common
law in the District of Columbia. The proposed rule
~attempts to express in simple and broad terms a test
which will somehow encompass all the exceptions to the
rule against lay opinion testimony that have evolved
over many years of thoughtful judicial interpretation.
As a result, it is in some ways broader and in some
ways more restrictive than current District of Columbia
practice.

The courts of this jurisdiction have con51stently
acknowledged the general prohibition against opinion
testimony, see, e.g., Universal Airline v. Eastern Air

(%3

Bvins,
I'f.ﬂ’

w%/



701-2

Lines, "D.C."219,7188 F.2d 993, 1000 (1951).
" However, certain spec¢ific, exceptlons tolthat rule have-
been carved out, ovez, &

the oplnlon_oﬂ,dﬁai

but is expandedjg_ﬁi_
judicial decisions.

Perhaps more serlous,lhowever, is the p0531b111ty
that the rule will ekclude Soffie 6f the common law
exceptlons |1As A example, the. : adm;ss;on of. an owner's

to the rule
merely goes




_RULE 7021 Iestimony by_ExpeFts N

p . _ - = e :
that “the “test: embodle’ n FederalFRule 702 is” I te:
to be substantially similar to that utilized in-‘the -
District of Columbia. Also, in District of Columbia v.
Davis, 386 A.2d 1195 (D.C. 1978), the Court of Appeals,
after articulating the traditional District of Columbia
test, stated: "The test is whether such testimony would
aid the trier of fact in the search for the truth."

Id. at 1200. BSee also Digtrict of Columbia v. Barriteau,
399 A.24 563, 569 (D.C. 1978). Douglas v. United States,
386 A.24 289, 295 (D.C. 1978). Accordingly, Federal
Rule 702 appears to be consistent with present District
of Columbia law.

Minority Statement

The minority concurs in the Committee
recommendation only if the court includes in the official
comment to the rule the statement in the Committee comment
that the language in the proposed rule that the expert
testimony "will assist the trier of fact . . . ." is
the functional egquivalent of the language in the District
of Columbia decisions requiring that the subject of

C

N,
J \

s

-
P
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expert testlmony be “beyond the ken afr-he average
“layman." On their” ‘fice, the two phrases dé not appear
to be 1dent1cal and lf_there ds. any guestion about their

3 assis
trler of‘fact to understa_d;thé;'

the subject dealt; thjls.beyond,therm

ken of the average layman, a witness

gqualified as an expert by, knowledge,

skill, experience, training, or. education,
- may testify thereto, in the .form of an,
'oplnlon or otherwise.

L2




RULE 703. Bases of Opinion .
i TestlmonyfbyiExpertsl“*‘ R

=easés upon- whi h*an expert baseswan“oplnlo
or infereéhte may be ‘those perceived by -~
or made known to the_expert at or beﬁpre

o

the hearlngfﬁ

field in fOrmlng'oplnions or 1nferences
upon thefSUbJe':“

District of Columbia courts have applled the
principles embodied in Federal Rule 703 in the context
of expert medlcal test””onyﬁ1h1ch is- based on r o '
- of others g ' ‘ St i

Snith V. Uniteq .G 1974),
v. United States, v ©134,375°F.2d T
310 (1966), cert. denied, 388 U S. 915 (1967).

It has similarly‘been held that, subject to the
discretion of the court, an expert testifying to the
value of property taken in an eminent domain proceeding-
may rely on and testify to information about other sales,
even though he did not have personal knowledge of the
prices or other circumstances or details of them.
District of Columbia Redevelopment Land Agency v. 61
Parcels of Land, 98 U.S. App. D.C. 367, 235 F.2d 864
{1956).

In Jenkins v. United States, supra, in a statement
not expressly limited to medical testimony, the court
stated:

[Wle agree with the leading commentators
that the better reasoned authorities
admit opinion testimony based, in part,
upon reports of others which are not

in ‘evidence but which the expert
customarily relies upon in the practice
of his profession. (Footnotes omitted.)

307 F.2d at 641,

F
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Basea&oﬂ!thehfofé§ofné;rftwapﬁeggefthetgﬁietrict
of Columbia law is consistent with Federal Rule 703.

Mincority Statement

and practlce
spec;f;celly*

of “the. earller‘oplnlone indicates that the Dlstrlct
of Columbla courts might not . apply the overly broad

, but whlch the expert cusuo LY i
in the practice of his profession.” Brown v. Unlted :
States, supra,‘375 E. 2d at, 318 (quoting . from Jenklns vv‘ht
Unlted States, 113 U.S, App .D.C. 300, 304 307 E.2d - -
637, 641 (19 )_(empha31s supplled) . The District -of.. .
Columbla R.L.A. opinion permltted the real estate. expert
to testify based‘ln part on hls knowledge of other sales,
but noted-' : A . . ) .

The: adm1531on of such testlmony w1ll ; .
be subject to the dlscretlon of the trlal_jV
court, not only as to questlons concerning. .
comparablllty or. remoteness, but also

as to whether the expert's sources of . _
1nformat10n are reliable enough to“warrant,_
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a relaxatlon of the rule agalnst hearsay
ev1dence

235 F.2d at 866.

In contrast £6 thewiehgueée”oflthese decisions
the proposed rule prov1des ‘that an expert may. rely on
factss noti*dm1551ble_1n ev1denq ""[11f“bf* '

and the proposed ru
allows the "expert “ti

rule; More
relled upeh mist

practice’ of: the expert'

a phy51c1 o

glve a"ﬂ 3 sed onw'he d a.

In preparlng such evaluatlons ’economlsts oft 1o} rely'
ori Sour¥ces of mateérial that are clearly 1nadmlss1bl
and ‘of questlonable ‘validity. Nevertheless, these‘
_ economists can and sometimes do testify that their ‘source
materials are customarily relied upon by those in their
profession, in preparlng such evaluations relating to
legal proceedings.® This scenario can be" applled to

the myriad types of experts who now’ testlfy in ‘our courts
and whosé rellance on 1nadm1551ble materlals is not

professions, but, -rather,:merely for the purposes of
reachlng Hh opinion rélating to Iitigation.

o i

M g
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the pr1nc1ple to be expanded this far and 1ndeed it
appears that the drafters of the Federal Rule did not
intend such a broad application. The Notes of the
Advisory Committee on Proposed Rule 703 state:

If it be feared that enlargement of
permissible data may tend to break down
the rules of exclusion unduly, notice
should be taken that the rule requires

. that the facts or data "be of a type
reasonably relied upon by experts in
the particular field." The language
would not warrant admitting in evidence
the opinion of an "accidentologist" as
to the point of impact in an automobile
collision based on statements of
bystanders, since this requirement 1s
not satlsfled

The fact is, however, that the landguage of the

'rule does not exclude the testimony of such an

"accidentologist" based on statements of eyewitnesses .
if the accidentologist could establish, as he probably
‘could, that those in his field often rely on the
statements of such witnesses in reaching opinions or
inferences as to the cause of accidents. Thus, the
safeguard supposedly built into the propocsed rule just
does not exist.

An alternative to the proposed rule which would
1ncorporate both the policy set forth in the District
of Columbia decisions and the safequards missing from
the Federal Rule would be the most sensible approach
for this jurisdiction. Such an alternative is proposed.
as follows:

The facts or data in the particular
case upon which an expert bases an opinion
or inference may be those perceived by
or made known to him at or before the
hearing. 1If of a type customarily relied
upon by experts in the particular field
in the practice of their professgsion and
not relied upon solely in reaching opinions
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RULE 704. Opinion on Ultimate Issue

of 1nference otherW1Se adm1551ble is
not objectlonable because_. it embraces
an ultimate issue to’ be decided by the

trier of fact: . N i

"in effect submlt the whole Case to hlm, an,expert may

state his opinion concernlng ultimate facts to the extent

necessary to aid the Jury.mf -Beach .v:; United States,
__A.2d __, No. 82 1162 (D C*'Séptember 19, 1983), Slip
QE. at 4-5. 401 A.2d4

[
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RULE 705 Dlsclosure of Eacts or“w

Data Underlylng Expert Oplnlon

The expert may testify in térms -¢ &
of opinion or inference and give his
or her reasons therefdr’ WIthout prior

of an_pplhlon r inference gnd g; & his”
“"or he¥ réasons- theréfor until a foundation”
. has been laid by specifying the facts

cr data on which the expert has relied.
Comment

‘ Federal Rule 705, to which Alternative A is
identical, changed orthodox American practice by
‘eliminating the requirement of mandatory preliminary
~disclosure of the facts or data underlying an expert's
opinion. Under Rule 705, the underlying facts and data
may be preliminarily disclosed, but such disclosure
is not required, unless the court orders otherwise.

Of course, the expert may be required to disclose the
underlying facts or data on cross-examination. See
Weinstein's Evidence T 705[01]. '

_ One of the principal purposes of Federal Rule
705 was to reduce the need for and use of hypothetical
questions, which have been criticized by Wigmore and
‘many others "as encouraging partisan bias, affording
an opportunity for summing up in the middle of the case,
and as complex and time consuming." Notes of Advisory
Committee on Proposed Federal Rules of Evidence, Rule
705;: Weinstein's Evidence, supra.

It appears that present District of Columbia
law follows the orthodox rule ¢f requiring preliminary
disclosure of the facts and data underlying an expert's
opinion, and is thus inconsistent with Rule 705. See
Guaranty Development Co. v. Circle Paving Co., 83 A.2d
160 (D.C. Mun. App. 1951), in which the court held that

L
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'permitting an expert to testify that work was performed = - ©

in accordance with the specifications of the D.C. Highway
Department was erroneous;: "plaintiff should first have
shown what the specifications required and then develop
. by evidence the partlculars in which the work conformed
to isuch; requirements. ™ . Id. at-163: Cfi;United! States V.
Tyler, 376 A:2d- 798: (D C ) vappeals after~remand&=392 i
A:2d 511 (1977);« Bethea v.: United: Stateées,;365: 2
~(D.C. 1976}, cext. denied, 433'U.S. 9iL (1977 117
~ see W.B.: Moses: & Sons v.. Lockwood; 54 BApprzD.E. i A15,
‘295 F.:936, 939 (1924). ("The course usually: pursued,-
after ‘showing the competency ‘Of the: witness:to Speak,,_,
is to ask ‘for' . his opinion, .and,: having: received. it, i
to follow by an indquiry as to the:facts on which-he: - ...
~based it."). Also, as noted, a ‘principal purpose of
‘Federal Rule:705i was to-reduce::the -need -for hypothetical
questions;,: while -the: courts of ‘this jurisdiction have ..
adhered:to the. reguired use -of hypothetical guestions. .
'werewtheiexpert:witness s not:. teStifying from personal
knowledge. : See€, e.qg.,. John:. McShaln, Incn L' Enfant
Plaza:: Propertles, 402 A 2d 1222, 1226"(D'C¢‘1979)

Alternatlve B reflecfs curren trlct of Columbla

law.w;»m

sy The Committee recommends. thefadoptlon of.-
'Alternatlve A for a number of.reasons... .First, the
criticism of hypothetlcal questlons by ngmore .
{J. Wigmere, :Evidence: &:686 (3d Ed. -1940)) and others
seems validﬁ;esecond;-the;liberaltdlscovery_of experts
permitted under the discovery rules diminishes sthe need
for mandatory-preliminary dlsclosure of underly1ng~facts
and data. . Third, as-a.practical matter, ‘many lawyers-:
will cont;nue to preliminarily=draWcQut;the-factszandu :
data junderlying the expert's opinicnsﬁaaSaa matter rof
logical .and:persuasive presgentation;-and,. in any-eventy:. . =
Eederal Rule 405.vests the court w1th the. rauthority

to require. such an- approach where it deems appropriates -
Finally; where there is -a guestion as to: whether there
exists a proper ‘basis on which the expert may testify,

it would, seem that the.witness' competency may be
challenged under- Rule 602 and/or 703. T ;

At least seventeen states have adopted rules
which are:identical-or similar to Federal Rule-705;
and the approach embodied in the,K Federal Rule -has.: also-%r.
been -incorporated into the Medel Expert: Testimony:Act..
(8§ 9),sthe Model Codeof -Evidence- (Rule-409), rand the
Uniform Rules of 'Evidence {Rule 58). . Sees Weinstein's:
Ev1dence_ﬂ 7051611 and [02} e i : :
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practice . requ1
conclusichs bei’ -
hypothetical. questlon ‘or by dmsc1051ng in the record

the facts:within the knowledge of the witness.: Giant & -
Food Stores Thevswif Finelr I06 UsS . App. DuCL 95,4269 7
F.2d 542,: 543 (1959) ‘ohn! McShaln Inc i L Enfant

Plaza Propertles, Inc.faeupra SR R R AR ol

Altho-_ ommlttee recommends the federal '
- Ver51on.of~the'rdle, it sl difficulE toSee . the' ratlonale

- behindisthat recommerndation other sthan "a 'ratheri:blind. -'uﬁr*
- desirefornniformity with the Federal:‘Rule. ':The Notes

of thei/Adwv ”ory ‘Committee: on the: Federal -Rule: rovide'-“*“

no compellihg redsons for favor1ng~the federalzver51on'“-*
over the District of Columbia wversion. Those Notes
attack cthe«reguireméntirthat ‘a ‘hypothetical question.
be used. in all instances, but the District of Columbia  wa&l
practice has long abandoned that rlgld rule in cases
in which theé w1tness ‘Hasobtained: sLor ‘herown: knowledge

would. be necessary,to form the ba51s of the expert s
-opinion under ‘either proposed Rule 703 orthet existing
practice i Thus,the only issue’ is whether ‘the" expert
should be required. to- outline the factual basis for”

his orrher oplnlon before being permitted té render

that opinions.: As*a matter . of practice, 'suchr a factual
foundation vis almost unlversally Laidvinsthe™ fedéral - 2
courts of thi's cand adjoining jurisdictions.  This’ practlce
is a-testanent s to the value of such a fouridation:=both-

to thescourt iniruling-on the“competency=of thefevidénce?
and to "thestrier of fact in ¢learly understandinhg the.
witness' testimony.  Practicer~has demonstrdted:that -
laying such a factual foundation is almost invariably
brief and stralghtforward

It 1s~worth notlng that the Federal Adv1sory
Committee Notes:-b6n this rule seét forth no specific ‘
advantages to ‘be gained .in eliminating the requirement .=
of a foundation®for“the .expert's testimony, but merely' *-
attempt to rebut the objections to the change. The :
Notes point out that the basis for the expert's opinion.

J



may be brought'out in cross examlnatlon and that this
_ ba51s will have%been prev1ously:dlscloseddln dlscovery

- Court in great numbers,_
be economlcally pr&ﬁtlcal
s hesl ant“t '

tactical dilemmzd fac1n"
whether or hoW“ o cro

“the Federal Adv1sor
counsel need only c
of the basis ofithe* w1tnesw,
it is often ‘imp ble
testimony. withovit bo)
counsel w1shed to av01d
that, under: pi¥:
the experts tes
that opposing counse”
to considéf”ffTo’ﬁla
: ss o explore
the basis of the ‘expert! i tes® 1mony -had: 1o & dvantages

in terms of justice or judicial economy-“and -is’ Faden
with the serious disadvantages explained abcve. . The
'present practlceahas operated‘”ff1c1enti“' -

-




RULE 706. Court App01nted Experts

Sim

?Appointment

So'éppo nted are entltled to reasonablé L

compensatlon in whateVer sum the court

may allow. The compensation thus fixed

is payable from funds which may be provided
by law in criminal cases and civil actions
and proceedings involving just compensation
under the fifth amendment. In other -

civil actions and proceedings the
compensation shall be paid by the parties
'in such proportion and at such time as

the court directs, and thereafter charged
in like manner as other costs.

(c¢) Disclosure of appointment.
In the exercise of its discretion, the
court may authorize disclosure to the
jury of the fact that the court appointed
the expetrt witness.

{d) Parties' experts of own
selection. Nothing in this rule limits
the parties in calling expert witnesses
0of their own selection.




than Superior c‘u
Court dlvfIbRu

1

Superlor Court: Crlmlnal ‘Rule 28 prov1desf e,;*

(a) Expert witnesses. The Court
may order the defendant or the government
or both to show cause why expert witnesses
should not be appointed, and may reguest
.the parties to submit nominations. The
Court may appoint any expert witnesses
agreed upon by the parties, and may appoint
witnesses of its own selection. An expert
witness shall not be appointed by the
Court unless he consents to act. A witness
so appointed shall be informed of his
"duties by the Court in writing, a copy
of which shall be filed with the Clerk,
or at a conference in which the parties
shall have opportunity to participate.

A witness so appointed shall advise the
parties of his findings, if any, and

may thereafter be called to testify by
the Court or by any party. He shall

be subject to cross-examination by each
party. The Court may determine the
reasonable compensation of such a witness
and direct its payment out of. such funds
as may be provided by law. The parties
also may c¢all expert witnesses of their

own selectlon
J

(b) Interpreters. ‘The -Court may
appoint an 1nterpreter of 1ts- ‘6wn “selection
and may- £fix the reasonable compensatlon

of such'interpreter. ~Such compensatlon_'
shall ‘be paid out- of funds provided by

law or by the government ‘as- the Court

may dlrect ‘ : :
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interpreters.? However, as noted in the Notes of Advisory
‘Committee on Proposed Federal Rules of Evidence, Rule 706:
"the inherent power of a trial judge to app01nt an expert
of,his. own choosing: is: v1rtually.unquestlonedv e

: One ke
Rule 706 is._tha )
app01nted :
parties. .1 _ £ C 5 £
was found except Superlor Court ClVll Rule 43(f) which
permits the compensation of interpreters to be charged
against the parties.

1ally. controversial. aspect of Federal
permltsgthe,com)4nsat1on of. court.
1.

The Committee recommends that Rule 706 be adopted
in that it is more comprehensive than Supericr Court '
Criminal Rule 28.. . If 1t is adopted,. Criminal Rule 28(&)
should be repealed ”

? Superior Court Civil Rule :43(f) provides: .
Interpreters. 7The Court may appoint
an interpreter of its own.section . and-
may fix his, reasonable compensatlon ;
The compensatlon shall be padid out of -
funds provided by law-or by 1 .or more. .
of the. parties as the Court may. dlrect
and may.be taxed. ultimately as costs,
in the discretion of the Court.

r2i
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RULE 801 Deflnltlons ;;ﬁ

B
a person: who makes a statement

(c) Hearsaz "Hearsay is a¥
- statement, other than one made by the
declarant while testifying at the trial
_or hearlng,koffered in evidence to provehm .
the truth of the matter asserted '

...4

oETTdy Statements which are’ not-hearsay;
R statement 1s not hea_say 1f == :

*Alt A L (1) _Prior statement by witness.
' o The declarant tﬂ ies L S

Wlth the declarant s test ony, “arid “was
given under oath subject to the penalty o
of*pérjury-at a trial; hearlng, or'otherr\'"
T procééding, or ina 'deposition; “6r-
(B) consistent with the declarant's"
testlmony and is offered to rebut an
express or- 1mp11ed cha;ge agar e’
“'déclarant of~ recent fabrlcation or 1mproper
'1nfluence or’ motlve,_or (C) one of" '
1dent1flcatlon of a person made after
perce1v1ng the person, or N

Alt B L (1) “Pricr J.dentificatitl'in" s
' statement by witness. The declarant
testifies at the trial or ‘hearingand -

'-'1s subject to cross-examlnatlon,concernlngigjﬁif'
the statement, and the statement 'is one "~
of" 1dent1f1cat10n of a person. made after
perce1v1ng the person or ;“ o :_

: (2) Adm1381on by party-opponent
“The statement is offered agalnst a party
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and is (A) the party's. own statement,
in either an individualor a representatlve
capacity . ox, (B). .a statement of. which .
the party has manifested adoptlon Qr Ly
belief in its truth, or (C) a statement
by a person. authquzed by_the party to
nt ¢

or servant concernlng a matter. w1th1n o
the scope of his or her adgency or S
employment made during the ex1stence' '

of the Jrelationship, or (E) . a. statement

by a coconsplrator of a par“ i
the course and in furtherance'of the
consplracy ' ;

Alternative A is’ 1dent1cal to”Eederal Rule‘of
Evidence 801. As described below{ Alternative B contains
certain modifications .to subsectlonsﬂgd)(l)(A) and
(a)Y(1)¢eBy- that would be necessary 3.

-standard, 1ong—accepte'u
See S. Graae, Dlstrlct of Cf

, Subd1V151on,
standard, long-accepted detlnltlon Ain. the he“rsa area.
See Graae at 8.4, ' - s ‘

Subdivision 801(c) Hearsay 118, andard
long~accepted. definition in. the hearsay areag
at 8.4. .If the 51gn1f1cance of an. offered statement
lies solely in the fact. that it was made no: ]
raised as to thé truth of anythlng asserted and\the

statement is not hearsay. See Notes of Adv1sory Committee

on Proposed FederallRules.of Ev1dence,!Rule 801(c)

Subdivisien"801(a)(1)(A) prier 1ncons1stent
statements. . .The Federal Rule (as reflected.in Alternative
A) represents a 51gn1f1cant change . from ex1st1ng Dlstrlct
of Columbia. practlce. .Contrary to the rule in the. federal
courts relating to prior 1ncons1stent statements under
oath, the rule in the District of Columbia is that” prior
inconsistent statements of a witness are hearsay and
not adm1551ble as proof of the matters contained. therein.

iz

Mg
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See, e.g.,. Gordon v. United States, Lsn,rq_“:ﬁ___
82-900] (D.C. September 15, 1983),; ip. Op..at
Brooks . v. Unlted States, 448 A 24 253 259, ;
Turner V-,Unlted States,l443§A 2d. 542 (D C 1982), Matter
of L.D.O., 400 A.2d 1055 (D.C. 1979), ‘Webster v. M, Loeb ;;
Corp. , Corp., 400 A.2d 319, 322 n.1 (D.C. 1979). In contrast,
the Federal Rule permits. the introduction.of.. such
statements as substa t : ;_ ‘‘‘‘‘‘

modifies the Federal. Rule to conf by ,to Dlstrlct of
Columbia law by ellmlnatlng subd1v1s1on (d)(l)(A) so

that no prior, 1ncons1stent statements are glven b
substantive effect!Vr s e o

The. Dlstrlct of Columbla approach -- rejectlng
all prior statéments that are offered substantlvely -
constitutes theé otrthodox approach that is followed in
+the common law of a majority of jurlsdlctlons. See
Weinstein's Evidence 7 801(d)(1)[0l]. Federal _
Rule 801(d)(1) adopts a compromise position, which
attlempts. to take.into. accountrto some. extent the =
suggestion of nany. scholar “th urpose of”'he'.f
hearsay rule satlsfled; £ ]
under oathbi :

326 U.S. 135 : _1ght ‘mean_that the e
- substantive use of pr;or 'statement:, would be ‘an, m_:,

unconstltutlonal viclation of ‘due process, thls ;o .
uncertalnty was dispelled by the Court's later decision
in California v. Green, 399 U S. 149, 163 n.15.(1970).)

The phrase_“trlal hearlng, or other proceedlng,_
as used in the Federal Rule, contemplates a proceedlng.
in which a verbatlm official. record is Kept. Thus,
it clearly was intended to cover‘te‘tlmony before a . .
~grand jury. However, it does'not ‘generally cover less
formal types of examination- - For example, ‘the Court
of Appeals for the District of Columbia Circuit has
held that a sworn written statement given to a postal
inspector, after be;ng 1nterv1ewed by “the 1nspector
did not constitute a "tr1a1 hearing or other proceedlng
within the meanlng of the Rule United States v. .
L1v1nqston 213 u. S App D.C. 18, 661 F.2d 239 (1981)

. There has been some 1nd1cat10n in the cases that _
the Dlstrlct of Columbia courts do not find the posltlon
expressed in the Federal Rule to be unreasonable. In
Forbes v. United States, '390 A.2d 453 (D.C. 1978), for
example, the Court of Appeals declined to find reversible
erroxr where the trial Judge neglected to give a cautlonary

a
»
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1nstruct10nh sua _ponte, reg”'dlng the 11m1“ed purpose

been e¥ror at all? let alone plaln error
One would have to consider the federal"
rjud1c1ary has gone far afleld 1n the _'

' 1d. at 457t~_:aa;;h,

See also Gordon
11 n. 2‘ Johnson .

ﬂsupra Sllp _E,_at‘wﬁﬂffi

‘Several states have adopted Fedetral el I
Rule 801(d)(1)(A) verbatlm,ralthough the rule has not
been: accepted w1thout modification as” readlly ‘as other .
- sections of the Federal Rules For example Mlchlgan f‘
adapted Rule“801(d) essentlally“as propo ‘d_ln Alternatlve

substantlve,effecti Welnstein'

: ‘s Evidence =
1 801(d)(1)(A)[091}ff;_““ B

On balanCe however, Alternatlve A appears to
reflect the trend of the more recent dec151ons and is’
the recommended alternatlve '_Slnce the declarant is’
in court and may be cross-examined, “a pr1nc1pal danger
against ‘which the hearsay rule is des;gned to protect:
is not present. Additionally, limiting instructions
to the Jury may be of questlonable utlllty in any event

‘It should be noted that under Rule 607 of the“h:
Federal Rules, a witness may be attacked by any party, =
including the party calllng ‘the withess. As discussed
in the comment with respect to proposed Rule 607, this

A
;}
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“in the' Dlstrlct of Columbla and‘dlre

©is so,

was "given under oath”lnbgect to ‘th
~at a trial, hearlng, or,other proceedln_; or "in‘a”

801-% -7

practlce represents a departure from :
D.C. Code’ § 18- 10"; whlch permlts 1mpeachment,of one s
own witness ‘orily afteér ¢laim’ of “surprise has béen ;;fgu
sustained by the court. A modified wversion of Rule

607 has, been recommended 1n v1ew of the existing D C.
statute- Thus e & Yo u OE R

is adoptéd;j

of prior 1nco F"ster:;’c:‘statements Pt
Columbia is“a result of statutory,%\‘ X .
law. See Gordon v. United States, supra, Slip QEE at'
12 n.2 (D.C. Sept. 15, 1983). TIo the extent that ‘this

the Commlttee would be constralned i y '

by sta%até-ﬁff

However, by 1ts termc' .

1 Q . ,
attorney It “ig uCh s_atements that the :
to be introduced "for the’ purpose ‘only -6faffécting - :
the credibility of the witness. D.C. Code" §'14 102 cT

- does not address prior statements that possess the,

additicdnal 1nd1c1a of rellablllty ‘demanded by subd1v131on,
801(d)(1)(A) i.e.; the requlrement that the statement
'enalty of perjury

dep051tlon “Thus, in'the ‘Committee’ s'view, the
prohlbltlon under ex1st1ng D.C. law. aqalnst the
stibstantive use of statements: covered by sublelSlon
801(d) (1) (A) stems frém- judicial decisions, and may

~be changed without statutory revision.

Subdivision801(d)(1)(B): -Prior consistent
statements. As with Rule 801(d)(1l)(Aa), the Federal.
Rules version of the sectlon changes the tradltlonal
rule by permlttlng ‘thé - introduction of prior- con51stent _
statements as substantlve ev1dence District of Columbla;
courts have held that prior con51stent statements are
admissible only in exceptlonal c1rcumstances and then
only to rehabilitate credibility. See, e.g., Reed v.

‘United States, 452 A.2d 1173 (D.C. 1982) United States V.
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Alexander, 139 U.S. App. D.C. 163,,430 E, 2d7904 (1970)
Coltrane v. Unlted States,ﬁx._
F.24" 1131 (1969).; Al1

that the llmltlng ‘instruction to the Jury woul ;have '
to be especially confusing if the two types of prlor
statements were not treated -the .same:
were to be 1nstructed to con51de; pr_.f

Sude.V:Ls:L n) BOl(d)(l)(C):
Although’ there?are relat1VeLy few

but prlmarlly, it would appear, for the purpose of
rehabllltatlng and corroboratlng the. w1tness . The

. United States,
Clemonsfv"

to the’ adm1351on of | pr;'.,. ip:
Morris v. United States, .398 A. 2d 333, 3°
{("where a witness who has provzdéd“pr
evidence .is avallable for cross-exam
description. may be . admltted as 1ndependent substantlve
evidence"). . ~

Subdivision 801(d)(2)(A) - Admission by party
Egonent' "District of Columbia courts: have generally
allowed admissions by party-opponents in. c1v1l cases’ Q;
to be 1ntroduced as substantive. ev1dence .See, e.9.,
Wines v. Wines, 291 A.2d 180 (D. C. 1972),_Calloway V.
Central Charge Service, 142 U.S. App .D.C. 259, 440 e e
F.2d 287 (1971); .Johns v. *Cottom 284 A 2d 50. (D C. 1971)
But see Keyser v. Plckrell 4 App D C. 198 (1894) :

LT
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counterpart in the Fedefel‘Rules’

“of course,

801~7 %

el ; 5 f ad

should be no%ed fhowever;
compnomlse have generally‘been excluded as“no
within theadmission“exdeptiocn: t
a p051t10nvthat As con51stent*w;t i
Rulesf‘isee, ‘ :

95+ Br24:-332
Court Ciwvil-.

places certaln llmltatlons on the use of adm1551ons

constralned by a Variety -of COnstltutlonal
procedural, and policy considerations. Rule 801(d){2) (A
does not deal explicitly with these matters Thus,
beyond “the':réquirements ‘of the Rule? u ”‘dm1581ons
may be 1ntroduced 1nto evzdence cused only

amendment rlghfs were}fully’protected}— See, e i W
Mallory V. Unlted States, 354 U S. 449 (1957), eranda v.

requlre excLu. on- of admlss'¢ : : : e .
notéxpressly set forth in . theJRuLe “Thus|] admi'ssions @iol
made by an accused in a suppression hearlng cannot be

used affirmatively against the accused at trial on the
theory that the accused should not be forced to give

up his or her fifth amendment rights against
self-incrimination as the price for asserting his or

her fourth amendment rights against illegal search and

‘seizure. Similarly, protecting the integrity of the
Juvenile court system precludes the use in a criminal

trial of a juvenile's confession obtained prior to waiver
of juvenile court jurisdiction. See S. Graae at 8.18.

Subdivision 801{d)(2)(B): Adopted Statement.
The Rule is generally consistent with District of Columbia
practice. See, e.g., Lucas v. Hamilton Realty Corp.
70 App.D.C. 277, 105 F.2d 800 (1939); Wade v. Lane,
189 F.Supp. 661 (D.D.C. 1960).

However, the Rule does not spell out the
circumstances under which silence may be construed as
an admission in criminal cases. There has been a steady
movement in criminal cases away from "silence as an
admission," particularly in the custodial situation
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where Miranda rights attach. See, e.g., United States v.
Andersonn 162. 0.8, -App: D«€:::.305, :498..F.2d 1038, (1974),
aff’ d: sub,nom Unlted;States v:uHal Hale,: 42 -8 1 4397

ﬁ'fS%’ec‘ tﬁ
failure

Subdivi si'on. '801(d)(2)(C): ”JS"E-ét‘:elﬁe,n:t-sffby:_:;;;auﬂ:hgriz‘;edi‘

Eerson The Rule isg consistent with District of Columbia .
law.: See,_e,g ,;Frank R. Jelleff Inc 5 Braden '98

Subd1V131on 801(d)(2)(E) Secornl
conspirater. The Rule is con51stent w1th DlStrlCt of
Columbla'Law See, E“E@ﬁ“unlted States v. Peterson,

2 Gl 522 F: 2df661 (1975), Neal W o

i

¢
4
'.‘

e 4



N

. Statutory and Case: de Annotated*toﬁthemFeder

RULE 802 %“Hearsay RuEe

TOBNTE

Hearsay is notéadm1351ble .except.
as prOV1ded by these rules or by otherqx

whlc
of the hearsay rule:

of Evidence 802,

of Evidence 8.63 (1976).-  The’ ‘propssed 'rulé-médifies
the Federal Rule to reflect the supremacy of Dlstrlct
of Columbiaistatutory law: and: of;c"rt“‘ules Wthh ‘may
address specific: situations. that a: ; ide 3
covered by ev1dence*rules alone

Wi -,x-_. LoE o Ima T EOE A




RULE .803. :-Hearsay Exceptions;
Avallablllty of Declarant
Cevenr e Immaterlal Fi

The follow1ng are not-: excluded by nc;;f
the hearsay rule, even though the declarant
'is available as a w1tness

2 (1o

Present sense impression:

_made whlle the declarant -was under:the: -
stress of excitement caused by the event
or condition.

(3) Then existing mental, emotional,
or physiral condition. A statement of
the declarant's then existiing state of
mind, emotion, sensation, or physical
condition (such as intent, plan, motive,
design, mental feeling, pain, and bodlly
health), but not including a statement
of memory or belief to prove the fact
. remembered or believed unless it relates -
to the execution, revocation,
1dent1f1cat10n, or terms of declarant's
will.

(4) Statements for purposes of
medical diagnosis or treatment. Statements
made for purposes of medical diagnosis
or treatment and describing medical
history, or past or present symptoms,
pain, or sensations, or the inception
or general character of the cause or
external source thereof insofar as
reasonably pertlnent to diagnosis or
treatment.

(5) Recorded recocllection. A
memorandum or record concerning a matter
about which a witness once had knowledge
but now has insufficient recollection
to enable the witness to testify fully
and accurately, shown to have been made
or adopted by the witness when the matter

R

Xy

'
i

i
\\'f‘.
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*Alt A

' diagnoses,. made:sat or: hear the time: B

- lack of: trustworthlness - Thie: term«

Alt B

-ofimfiormation or the:method: or:s

~not conducted for proflt fi7~

803=2.%

(3%

was fresh “in' his’ or:'her memoryﬁand*tbﬁﬁ?
reflect -that knowledge: :correctly. = If:
admitted, the memorandum or record may
be readrlnto ev1dence"b"imay-not 1tse1f

o
!.:.*: P

(6)3 Records, oL

act1v1tx A“memorandum, “report,’ record*
or datascompilatiion, rin: anymform, ‘of
acts, events;iconditions,: 1

or from-information- transmitted by, ‘a
person:iwith knowledge; ifikept. itirthe" Lo
course ofr a.‘regularly conducted:business ©
activity, -andrAfidt was the' regukar v ool
practice of that business activity tol:

make the memorandum report record

the tesplmony of: the .
qualified witness, runlessithe: source- B

circumstances.of preparatlon 1nd1cate :

"business" as- usedi'int thls paragraph
includes:businesds; institution,:
dssociation; profession;: ocaupatlm
and:;calling: of ‘every-kind;: swhethe

(6}5“RecoraefofﬂregUQarlyﬁcohducted’“"

- activity.: ' A memorandum; report, wrecord, -

or-data compilation, in anyﬁform, of*
acts, events,: or-conditions;:made.ati
or near the time by, or from'Informatlon
transmitted by, a person with knowledge
if kept in' the course 'of a regularly -
conducted.business activity, and:if it )
was the. regular:practice of thatibUSinessﬂ'i
activity te-make the memorandum;ireport4*
record, or data‘compilation,:all- asi shown
by the testimony of the custodian or: s
other qualified witness, unless the source
of information. or: the method or = :
circumstances of preparatlon indicate

lack of: trustworthiness. The term .

"business" as wsed in this paragraph
includes business, institution, :
assoc1atlon,,profe551on, occupatlon;
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. and calling. of -every kind,- whether*onm
not conducted for profl S -+

3 accordance Mnth*the prov151ons, i
of paragraph (6). Evidence:sthat -armatter
is not included 1n the memoranda reports

sto prove
the nonoccurrence or nonexrstence o
- the matter, 4if.the matter was:iof: a kind:
- of which a,memorandum, ‘report:;; récord
- or datarcompllataon was: regularly . made:

and preserved unless theﬁsaurces of '

Records, reports 2
compllatlonsmﬂlnpany fprm of publlc
offices or agencius sett;ng forith (A
activities: of: the:office: or ‘agency, or
_ '$:.observed putsuant. to: duty -
imposed by law:.as to which matters there
was a duty to report,: “excluding;,- however
~in criminal .cases. matters::observed by
police officer andetheru&aw'enﬂorcement
personnel, or (C) in: civil actiens:and:
proceedlngs and against the Government .
in criminal cases, factual findings
resultlng from an- 1nvest1gatlon made. :
pursuant. to authorlty :granted by law,
unless the seurces of: information: oL .
other c1rcumstances 1nd1cate lack of
trustworthlness.u ; :

(9} Records of V1tal statlstlcs,i
Records: or data compilationsy: in any:.
form, .of:births; fetal deaths,: deaths,’
or marriages,..if the report thereof was:
‘made to: a: public office- pursuant to.

requlrements of 1aw. .

_ (10) Absence of publlc record ortit .
entry. - To-prove the absence of a record;.:
report, statement; or data-: compilation,
in any form, or the nonoccurrence or-
nonexistence of-a matter of which a record
report, statement, or data: compilation,

LY
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in any form, was reqy;arly‘made and

(11) RecordS'of'rellglous
organlzatlons “Statements of" blrths
marriages,-‘divorces,’ deaths““legltlmacy,
ancestry, relationship by blood or .
marriage, or’other similar’f '
personal or f mlly hlstory, t "
in a regularly képt" record of a rellgious o
organization.

(12)7 M
certificates: "¢
in a certificate ‘that the maker perfor m‘k
a marriage or other ceremony or’ ~& o
administered a sacrament, made by a .
clergyman, publi¢ offi¢ial, ‘oriother
person authorized: by’ ‘the" r
of a'religious: organization
- to perform ‘the" act‘Certlfled
putporting-to have been-issue
“time of the act or withinia reasonable
time thereafter

i“ﬂlage, bapt1sma1 and 51mllar

(13) Famlly records'7 1 _
of fact® concerning personal*or*fﬁmlly
history contained’ in famlly Bibles, ‘
genealogies;] " charts, eng avi . rin"
1nscr1pt10ns on famlly portyr e, )
engravings ' on urns, crypts,'df”tombstonés!ff
or the llke : : S e e

(14) Records of documents affectlng
an ihtereést in property. The record
of a document” purportlng to establlsh
or affect an interest" in- property,_ '
proof of the content of the' orlglnal
recorded document and its execution and
delivery by each'person: by whom it purports
- to have been executed, if the. record -V
is a record-of a' public office‘and an
applicable - statite authorizes the: recordlng
of documents of that klnd 1n that offlce




*Alt A

Alt B

' was relevant to the pﬁrpose of. thy

‘the testimony. or. admission. of

803-5 ..

. , _decuments#
an. 1nterest in property.

'gontalned in a; decument.
ng:to establlsh or; affec

document, unless dealings with the'property:
51nce the document-was made«ha ; been

"Statements Jn anczent documents.ﬁ
ndocument 1nhex1stence '

» Market reports Epmhe§2551;; " _ o
publlcatlons Market quotatlons,,ﬁw SR : - Q{}
tabulations), e

s ypthe publlcﬁorvbY:PersonS?
,Hular ©occupations..., - LR

(18) Learned treatlses To the
extent called to the. .attention of an. .
expert w1tn s, upon crossnexam natlon
or relied uy ';by the expert. w1tnessa,yw 24
in direct examlnatlonw;statements contalnedr
in published, treat; :periodicals,; .. ;
or pamphlets on a subject of histor;
medicine, or other science or art, o
established as a reliable authorlty by
the w1tness

or by other: expert testlmony
notice. . If admitted, the st
may be read into ev1dence but may not,
be recelved as exhlblts S I

. (19) Reputatlon concernlng personal -
or family history." Reputatlon among :

members of: a. .person's. family. by .blood;:

' adoptlon, or. marrlage - oY among-his or

her assoc1ates or 1n the community,. . . £ }
concerning a person's blrth adoption, S ' S
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le by blood
’ancestry,
h

Reputation’ of a person s character among
his or her assoc1ates“pr ;n the community.

. Judgment of previous conv1ctlon¢
f_a flnal Judgment

a'(zz)

udgments agalnst persons other than G mgmio T
thHé accused. The. pendency of ‘an’ appeal B
. may be shown but does not affect e
"“'dm1ss1b111ty G

: (2 .Judgment as to personal
Cor general history, or boundaries.

T Judgnients ‘as proof of matters of- personal
family or general history, or boundarles,
essential to the judgment, if the same.

W‘would ‘be’ provable by ev1dence of

'“freputatlon .

Other exceptlons_ A statement

_ ,TClrcumstantlal guarantees of o
j:_trustworthlness if the court determ1nes_=
that "(A) the statement is offered as
" evidence of-a material fact; (B) the

v



statement is more probatlve on, the p01nt .
for which it is% ; YR
ev1dence;wh‘

. C) the;
general p-rposes ‘of “thése" rules and the .
interests of justice will best be served
: bylad@;331on of the statement 1nto;f%5

to prepaféftd“m&ét*'ii“
intention to offer
the partlculars of it

Ev1dence 803 : " 3¢ h “'_ﬂ, e , ”bntains"

certain modi f 't £o s i 2ctions (€ g ( “that

: Rule 803(1), wh1
803(2),
law. See, e.g:
. 114 u. s. App D

Subd1v151on 80302) “Exeited’ utteranCe._‘ is
exception to the hearsay rule has been acceéptéd in the
District of Columbla for many years_,_ ce-g., Lampe V.
United Sates, “97-U.:S. App. D.C. ".2d
~United States v. Kearn-yf 2

F.2d 170 (1969‘f‘

Subd1v131on 803(3) Then ex1st1ng menta . :
-emotional, or physical condition. This rule is generally
consistent with District of Columbia law and practice.
See, e.dg., United States v. Mack, 151 U.S. App. D.C.

162, 466 F‘Zd'333 (1972Y; Cooper v United States 353

A. 2d 696 (D.C. 1975) ' In Clark v. United States, 412
A.2d 21 (D.C. 1980), the Court of Appeals’ expressly
adopted the position in the Hoise Report regardlnd Federal
Rule 803(3), to the effect that the doctrine is llmlted

to statements of 1ntent by the declarant only to prove
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his or her future conduct and not the antiéipated conduct
tof«another P F L EAYVIOh goam el :

Subd1v1510n 803(4)_, Statements forrpurposes

4
r

-of. medlcal diagnesisi-or: tFeatmént. - :AltHoldgh Rule: 803(4) ----- S

considerahly liberalizes prior: conmon;.kaw ‘practice !
pertaining. to skthe admiissihility -of statements madeﬁf -
purposes.. of. medlcalad;agnOSIs orsbreatment, ki jappedarsi ol
close to the traditional rule in the District of Columbia.
See, e.g., Washlggton, A&M V. R. Co. V. Flncham 40

App. D.C. 412 (1913)a- R T VA

statements made w1th a v1ew to»treatment -as an ‘exception
to the hearsay rule,: but.con51derablegvar1at10n ‘existed
with regard to the:.scope-.0f ;the exception. .z While some
courts have -admitted only statements of: present symptoms,

others have extended the: rule  to.past symptoms,: and

a few have in. addltlon admltted stateménts :which describe’

the nature and -cause:of -the dnjury.rinsofar as:ithey bear
on treatment: ThlelaSt .and:. most,expan31ve approach
is expressed.in Rule; 803(4)N“;It ‘hadi some:support: in
federal cases. deC1ded prior to the radoption:of the: Rule,
was endorsed by McCormick: and: is rin:;accord.withs the -
trend of recent de.lslons See Welnsteln S Ev1dence

1 803(4)[01].

Numerous_states”hav eadopted Federal:Rule 803(4)
verbatim. See Welnsteln g7 Ev1dence ﬂ 803. '

practice. See g . Mltchell vw Unlted States, 368
A.2d 514, 517 n.4 (D.C. 1977) (expressly citing Fedeéral
Rule 803(5) with: .apparent . approval), Belcher ». Jenkins
Englneerlngfco 123r A.2d 215 (D G Mun.s App v k9566) ;

. Washington v. W VM. Coach Co : 250 o Supp. 888 (D D.C.
1966). coowe o lTeied G omeor e

It may be that the requlrement of "freshness
in Federal Rule 803(5) is more liberal than sthe: _
traditional fg;mula,thlch required: that the memorandum
have been made or adopted reasonably contemporaneously
with the event. - See Weinstein's Evidence: 1..803(5)[01].
The difference, however, does. not.appear to be wof:marked

significance. Moreover,. to the extent;thatfthe~difference

is felt to be significant, a majority of the Committee

" felt that the approach embodied: in the federal rule

is superior to the tradltlonal formula.
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PRSI S H S

éﬁh&i%igioﬁ'ébs(é} -VRecords of regularlf'cﬁndﬁstéd'

act1v1tz Federal Rule 803(6) replaced 28 U.s.cC.

promulgated4clv-

'Superier:épﬁrt Civil”ﬁﬁié”zﬁix prpv&des:

(a) Any:writing eorirecord, ﬁwhether

-‘yln the form of:am’ entryhln\aﬁbookforw i

¢ otherwise,  made  as a memorahdum or" -record

w0 f any. act transactlonf'occurrence ;

o o event, shall be- admigsible: das ev1dence"4
of: such act transactiol occuprence & -

. -oeae0r revent, nlf,made insregu
oo anylbusiness; rand if /it wds the: aegular EERC

+.couxse: of such business:to iake such L

s memorandum: or: record. at ‘the =

.. act, ‘transaction, roccurrence; :
or; within:, a reasonable: tlmefthereafter

+All- other .circumstances of the: making”
"of such writing or record, including IS
lack of personal knowledge by the entrant )

. -or imaker, may-bé-showr to affect: 1ts BT
welight, but isuch  eircumstances sha
not affect its adm1551b111ty
"business';, as used ‘in’ thlsise“i?j“ﬁfﬁ?f”

~-includes~business, profess on, oc dti

=%and calllng of every klnd rff $ S

Ly (b :If any bu51ness,11nst1tut10n,ii
member of a profe551on or ‘ta¥ling or I
Yoany department oF'‘agency. of*government
in the reqular course of business or
activity, has kept or. recorded any
‘memorandum,” wrltlng, entry; i print, N
representation-or’ combination. thereof '
- of .any act, transaction, occutrrencéior -
event, -and' in the regular colurge: of ohrhw
. "business haswcaused‘any or all of the
» sdme to be recorded; copied or reproduced
. by any photographic, photostatic;
‘microfilm, microcard, miniature
photographic, or other process- whic¢h
appears to accurately reproduce or -form :
a durable medium for so reproducing the
original, the reproduction, when
[Footnote continued on following page])




is also.applicable-ntoe criminal-cases pursuant to Supericr :

urt.€riminal Rule- 57(a) ; See_SullivanaV;uUnitedistates,
404°A.2d 153 (p.C. 1979) ST P A S BT Y:

'8 1732 the Dlstrlct of Cqumbza courts have con51stently
held that opinions and diagnoses are inadmissible as - -
hearsay,, notw1thstand1ng_th ir 1nclus;on -in"offi

LiferInsurance. Co. mTaylor;'
147.F.2d 297 (1944), Lyles v,
-C,122, 254 Fi2d 725,

in; severalistates, | although not in.-as many stateswas.g-L,
have adopted other portions of the Federal Rulés without
modifications. . .See Weinstein'!s:EBvidence (1803 (6)[08}].
doption,of., Alternatlve Ay rs rrcommended Somn: the ground

trustworthlness those oplnlons or dlagnoses thatmma
be unfalrly prejud1c1al gay ;lacklng A probatlve value
Addltlonally, ‘counsel . shoul be - ; fat
‘opinions:or dlagnoses ~even’
should be excluded from evidence Y "

‘the standards for the admission of opinien testlmony
by.,lay witnesses or expertsﬁ -Aincluding those exp11c1tly- -
set. forth in Rules. 701 . and 702 . ;Regardless:zof.which:- e
alternatlve is adopted the-51multaneous deletlon ofwm~mw»
ClVll Rule 43 I(a) would ‘be - approprlate.g e SR R

. Subdivision 803(7): . Absence . of entry in- records
kept in . aceordance.with the sprovisions.of -paragraph -’ o
{6). There. appear - to: be Belod Dlstrlct of Columbla cases. i

[Footnote 1 contlnued from precedlng page] i
_zﬁsatlsfactorlly identified, is as.admissible
in evidence as the orlglnal 1tself whether
. -the or1g1na1 is . in -existence.or not :
.and an enlargement of .such .reproduction .
“is likewise .admissible in evidence.
The introduction of a reproduced record
or enlargement does not preclude adm1551on
of  the orlglnal.. : : ; -




- Emmet v Amerlcan Insurance: Co"“
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directly on pointiiii However, the&: tABsencé- - entrles
Anrpublic-recordssand reports (séeé Federal Riile 803(1"Nk;
- has been held to be admissible proBative ‘eVidenée in® ~H"
the District of-Columbia. See, e.g., Gaston v. Unlted

States, 134rAw2ds 353 (D ‘Cs 'Mun. - Appf 1943”“ @

b e of
WG

g

Federa-ﬁRule 803Q.) h‘s”bee_
in numefodsiistiates. :See: Welnsteln e
b E 80367)[02] gaRE

[

of records generally is governed by D cC. Code ‘§§" 1415@1
and 14-507 (1981). See District Motor Co. v. ROdlll
88 A. 2d 489ntD € oMun. “App. 1952},“*‘ Hv;  Distr

Read narrowly in thls ‘way, ‘thé:Rule ‘app
consrstent with:Districtiof" Columbla law”'

1970); :Bowman v Reddlng & Co
449 E 2d 956 (1971) R

- Eor @ varlety of reasons, only two stat s'appear
to have ‘adopted-Federal Rule* 803(8) verbatlm, ‘althotig
several have - adopted modified ver51ons Of the Rule. =
See Weinstein's Evidencé 1:803¢8)[05}. - =~ © P i

;~-Bubdivision 803(9):: Records of vital'statistics.
The Federal Rule i con51stent ‘with District of. Columbla
case .law. ‘See, e g., Doto'v.' Unitéd Stateés, 96 'U./s.
_App. D.C. 17 223 F.2d 309 (1955).

Subdivision 803(10): Absence of publlc record ..
or entry. As not&dcabove; authentlcatlon of official"
records-is dealt with in Superior Court’ Cr1m1nal Rule 27
and its didentical civil ‘céunterpart, CiviL Rule 44
In general, District of Columbia: case law - appears ‘to
support the Federal Rule. See, e: g Yy Gaston v Unlted
States, 34 A 2d 353 (D C. Mun App 1943) P

Subd1v1szon 803(11) Records of rellglous
organizations. There appear to be no: recent Dlstrlct
of Columbia cases on this point.

[
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5 N gother Jurlsdlctlons,f "urch records we_
‘admltt”d as. bu51ness records,. but.. generally only:-t
proyve. the occurrence “of. the. church activity. Federal e
-Rule 803(11) expands the, scope of.. adm1551b111ty, andii
is based" ory the assumptlon that. it is: hlghly,unllkel g
that a, person would.fabricate.the 1nformat10n furnlshedhw
on an occasion such as a baptlsm or other religious.
ceremony, and that such information therefore has a
satisfactory degree of  reliability...The requirement

of personal. knowledge, n. the part.of-the recordersis: ...
spec1f1cally eliminated. . See.Notes of: Adv1sory Committee
.on Proposed Federal Rules of- Ev1dence, Ruile 803(11'

ten..

'

The Federal Rule does not appear to have ge
particular controversy,rnotwathstandlng the: relatlvely
small amount of case. law:on point.in any-;urlsdlctlon
It. has been adopted 1n numerous . states.s_See‘Welnstelné
Ev1dence 1 803(11)[02] ee e e e ‘

Subd1v1saon 803(12) Marrlage -~ paptismal

similar certificates. Dlstrlct of - Columbla#case law

. appears generally to support the Eederal Rule. See

e.g., Lee v. District of Columbia, 117 A.2d 922 (D.C.

Mun. . App..,.19 . However, as in thescase of R ;
( ~the adm1551b111ty of thi

'personal knowledge.;ﬁ{

Subdivision 803(13): Family réééfaé“* There

this p01nt but the Federal Rule as an01ent authorlty
behind it... See Notes of Advmsory Commlttee on.: Proposed
Federal Rules of Ev1dence, Rule. 803(13) ‘

Rule 803(13) has been.. adopted Verbatﬂmuln numerous
states. See Welnsteln S Ev1dence ﬂ 803(13){02]

Subd1v151on 803(14) Records of documents
affecting an interest in. property The position: set
forth in the Federal Rule has District .of -Columbia case
support. See Wilson v. Snow, 35 App_‘D C. 562 (1910).

Subdivision.803(15): Statements-in;documents
affecting an:interest 'ih property. .The.Federal Rule.
position also has. support in. Dlstrlct of Columbia case-
law. = See Wllson V. Snow, 35. App D C. 562 (1910)

wa
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Subdivision 803(16): Statements in ancient

. decumentsw+ The Federadl-Rule’ (as reflected in Alternatlve-

a) changes ex1st1ng practlce b quallfylng documernts
more. than~20 years' 6ld as' "ahcient,"” as opposed'tgj
_tradltlonal 30 year rule.‘ See, T

Alternatlve
" law. s

the adm15510n of rellable,.relevant ev1dence See

Welnsteln S Ev1dence ﬁ 803(16){01]

R T 44

have been 1n existence from 20 years back to’30 years
See Welnsteln s Ev1dence ﬁ 803(16)[02] There appears

=f:%‘fSubd1v151on 803(17) Market'r ports comm' ]
publicationsy &LThe Federal 'Rule- appears to be consl
“with-Dist¥ict of Columbla practlce - See;” e.g},*
Cullinanéyj: 53 App./ DiC %17, 287 F."994 ( (1923) IET
be noted that D.C. Code § 28 2-724 (Ucey- {1981y expresaly
prov1des as follows

L

S Whenever the prevalllng prlce or
: ‘value of* any: goods ‘'regularly botight- and
“sold in-any establlshed commodlty market
is in issue, reports‘in officials -
publlcatlons or trade journals or in
o newspapers- 6r perlodlcals of” general
circulation’ published. as the” ‘reports:
of such market shall be admissible 1n
evidencei The* c1rcumstances of the
*preparatlon of such a’ report may be shown
* torafféct-its’ welght but not 1ts N
‘ddmissibifity.- S

. subdivision: .803(18):". Learned treatlses ,tIt ,
is unclear whether®the Federal Rule is consistent w1th .
existinhg™ Dlstrlct of Columbia law and practlce.: Compare;
Monk v. Doctors™-Hospital, 131 U.S. App. D.C. 1747403 '
F.2d 580 (1968) and Montana Power Co. v. Federal Power
Commission, 87 U.S. App. D.C. 316, 185 F.2d 491 (1950
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' witn Dolcin Corp. v. Federal Trade Commission, 84 U.S.
App. D. C 247¢ 219 F.24 742 (1954), cert. den1ed**348

the” Jur&, on balance “the ma
not belleve tha he percelved dangers outwelghed he
' advantages of ttlng such ev1dence11n approprla“ '
-

in this’ reSpeot

Subd1v151on 803(19): . .Reputation.conecerning
personal or family hlstogy ~There - -appears fo: be;only
one recent District of Columbla -case. deallng Wi thi
Although that cdase discredited the: probat;ve'

. : ';.o_n eV1dence co i

) . See. Unlte
Eldellty & Guaranty Co Brltton lQG.Uw
58, 269' 2d 249 (1959)_m_ LT

7 Numerous states have adopted Federal Rule
_Verbatlm See Welnsteln .S Ev1dence 1. 803(19)[@2],

: Subd1v1510n 803‘ )ﬂngeputatlon concernlng o o
‘boundarles or general history. . -There .appear to-be no 50
recent District of Columbia, cases on thls p01nt Jout.

the Federal Riule i _of an01ent or1g1n - See .Notesi.of ..« -
Adv1sory Commlttee on Proposed Federal Rules ‘of Ev1dence,
Rule 803(20) . : C e SRS

Federal Rule 803(20) has been adopted verbatlm
in numerous states. See Weinstein's Evidence
T 803(20)[027].

Subdivision 803(21): Reputation as to character.
This rule is consistent with Federal Rules 404, 405
and 608 and District ef Columbia cases. See,-e g
"Morris’ v United States,, A.2d .. , No. 82-63 (D.C.
Nov. 3, 1983), Lomax V. Unlted States 37 App D.C. 414 :
(1911) '

+
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1 ; 7?Judgm nt of*pre_
cohviction: : Fedaral® Ruleg’ 803(22) appears to bel
consistent: w1th Dlstrlct of Columbla pr' [ '

Wa‘.‘-??f:;:,_ﬁi!?@;ﬁ:@,ﬁgntéﬁiby;:dé.uﬁse “En ity to
present witnesses and to”crOSs-examlne the adverse
W1tnesses

(D.D.C. 1953 Beinril :
-Natlonal ‘Bar 1ﬁ1982) (SlEEfTT_?Xﬂ

only:one B

supports at onsplracy conv1ct10n, the Judgment £
. conspifacy was ‘nét’ ‘admissiblé to “prove’ any spec1f1c
overt act that was charged).

. : VI LR gment as- t0wpersona“
fam [y Or general hlstory, or-‘boundaries. ~Th L
tovbe no recent Dlstrlct of Columbla cases on thls po“ t;
however;: t §o)os: '

P ‘ ' : S
Notes of AdV1sory Committee on Proposed Federal Rules
of Ev1dence, Rule 803(23)

Subd1v1s1on 803(24),4;6ther .exceptions. This ~
rule permlts the continued development of hearsay,'
exceptlons;swhlch do ‘not’ nécessa Xl-with
of the recognlzed categorles ‘of-exce
as the‘evidence 1n questlon meetSJthe spec1f1ed
..of rellablllty 'See,€.qg. : 51
Fi Supp. 1237 (D D.c: 1981) fuge of- Rule 803(24) to
admlt certain memoranda made by employees of the ' =
defendant's competitors, who were not partles to the
litigation;” ln a complex antltrust case) -

Minority Statement

Rule 803(6): The District’ of Columbla practlce'
of excluding oplnlons and diagnoses from the business -
records exception to the hearsay ‘rule ‘is well reasoned

v
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and ought to be retained. Both the Committeé &dmment
and the Federal Advisory Committee Notes appear tg
empha51ze the questmon of the trustworthlne

in the ordlnary course of bu31nes_

went on to mote’ the 1mportance ‘of “thé Ff.%wg
examlnatlbn 1n the case of oplnlona‘ et

SN -3 true that after the party 3
- ‘who troduced H*opinfons has ¢losed
fmfevh£STCase “theé" opp'"ing-party[WOuld;bav

a chance to rebut them. But ‘the ™ *“ SRS A s S

_ disadvantageous position in which the
213 denidl-of “his” ‘Tight of Eréss- exam' ‘
: - ‘hlm 1s obVlous to any trl\

whom -the ‘opinion -i§ used?
".“he ‘catches and produces the psyc 1a

“ he must offer him as his own witness =-' Je"““

+iia disadvantage only. sllghtly llmlted
by “the "fact ‘that ‘the trial court may
- in its ‘discretion - allow him to “impeach -
his own witness. Only a lawyer without
trial experience would suggest that the.
=2:limited right to ‘impeach oneé™s own w1tness
is the ‘equivalent of that right to '
“'immediate -cross-examination wWhich has
~ always 'been regarded as the greatest =
- safeguard of American trial procedure.
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147 FZdat 305. ;.

at | the author of"'
_sfexamlnatlon ‘no

W 2 'rely on properly e
dlagnoses 1n reac i 15

- ctually expedlte
‘“5 ractlce, +f.a recorded

: > the partles often“ o

st1pulate to . 1t”§be1 ;‘ to .evidence.. ..: |
notw1thstend1ngfa,sEtechnlcal_1nadm1551b111ty so0ncthe

| > e .0pposing .party  take ¢
the tlme”an,:trouble of puttlng,the -witness on: tne”stan_d
for cros_\ '

. 'P nted
out, the most fair and efficient method of handllng S
such ev1dence LS to pLace the author on the - stand to

direct testimony. . The curreht pra
in . Alternative B should be retalneh

Federal Trade Commrés1on supra . Furthermore,;it,is
contrary to the. great. welght .of. authorlty nationwide.
Weinstein's Evidence. | 803(18)[01] The; decisgion.-in
Quin v. The Ceorge Washlngton Unlver51ty, Supra; - c1ted
by the Committee comment .does .not stand . for a:position
contrary to the tradltlonal rule .and. is. actually;=~
consistent w1th .that.. tradltlonal rule . The -only.mention

': of Federal Rule . 803(18) An. Quln dealt w1th the court's

approval of the trial court 5 - refusal. to receiwve medical
articles into evidence and 'did ot deal With .the . dssue

of whether such artlcles could be ; admltted as - substanthe
evidence, . . C y

A rev1ew of. Welnsteln ﬂ 803(18)[01] and of the
Federal Advisory Commlttee Notes makes .clear .that the
rule is intended to permlt -the use. of. learned ;kreatises
as affirmative substantive ev1dence This goes well
beyond the traditionil use of such . treatlses in cross-
examining opposing experts. It raises the very real
specter of a party establlshlng his or her entire cause
of action or defense based solely on such a writing
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if that party can get any expert witneéss.in the case
to recognize SUCh treatisen;: s riie

Welnsteln quotes the New Jersey Supreme Court,
', «which isummarized ~the : pr1nc1pa1

grounds for re ecting

(1) the wrlter is not avallable to be
‘cross-examined;: '(2) concepts:-and =“facts"

in science, zart and history:.change rapidly,.
tending . to joutmode books which nevertheliess
could be unfairly.used - -ta support undated 7 -
theories; (3) the process of selection
fromga-book;coqldﬁbe-abuSedjtoﬁpregeﬂt
material out.of context:-or.in: distorted
form; (4). the jury would:be easily.: confused
by technicalism without: adequate : =::i. s
explication; (5) the trial would become

"a battle of ‘the: books "

Weinstein ] 803(18)[01] n. 3 Although Welnsteln does

not agree with these objections, a careful consideration

of each affirms-its . wvalidity. - The proposed-rule. should
not be adopted A Cowmemgloen D thamilhgRroe :

Rule 803(24), ' The "catchall exception to -the

'_hearsay rule set forth in subsection (24) of the rule
has been the.subject of .a' great deal bf “criticism ‘and /7

comment fromk_ega'wscholars and it iis not-the- de51re
of the minority to restate -those points: ‘here. 55
general comments:should be made, however .. i

: requlrement in: the rule that the proposed: eV1dence have

c1rcumstantlal :guarantees of s{trustworthiness" edquivalent
to those exceptions.set forth in the first 23:exceptions
is virtually meaningless. It is difficult to imagine

~ that any evidence, not clearly false on :its ‘face, would .’

have significantly -lesscircumstantial -gquarantees of
trustworthiness than records of:some of the religious
organizations in . .existence: today :{subsection(ll)) or
than evidence of reputation in the community concerning
personal or famlly hlstory (subsectlon (19))

Second ‘1t 15 dlfflcult to Justlfy the adoptlon
of a set of rules whose .purpose is to bring:certainty
and uniformity to the -law .of evidence while :including
in that set a rule .that, as a practical matter, leaves
the whole subject:of hearsay evidence subject to. the
unbridled discretion of the trial court.




wrpo el RULE -804, - Hearsay Exceptions;
Declarant Unavaiflable oo:n

“ -~ﬂf-a) Defxnltlen of unavallablllty.
"Unavallablllty as-a-witness" ;includes o
51tuatlons in whlch the declarant --

testifyinqeconbenningﬁtheﬂsubject:mattern
'ofihﬁslarfherw'tatement 2 o et ELwl T

_.pe151sts dne refu51ng to - testlfye
concerning sthe ~subject -matter .of his: . |
or:; her statement desplte amn: order af

(3)-test1f1es to A 1ack'of memory
of the subJect matter of hlS or her‘
rwwstatement-vor SRR 0 o

R (4) 1s”unable to be present ‘or ko
testlfy at the hearing because of death:i=
or then ex1st1ng phy51ca1 or mental 1llness

?"55)xls absent from the hearlng and»

®ALt A oo
;the ‘proponent - of ‘the statement: has been:

=:(er -in ‘the ‘case of a’ “hearsay exceptlon
-’under sublelslon (b)(2), (3), S

o s'absent'from'the hearing and -
i the ;proponent of the: statement has beerd.
»-unable to!procure his or her: ‘attendance - .-

by process o« other reasonable means

A declarant Ts not unavallable ‘as
a witness if his or her exemption, refusal
wroelaim-of lack ‘of memory, .idability, or’
. :.absence .is due “to ‘the procursement for
v wrongdoing -of the proponent of the-
~..statement for the:purpose of preventing
- the: witness: from attendlng or’ testlfylng

() Hearsay exceptlons The
following are not excluded by the hearsay

v




Alt A

*Alt B

*Alt A

Alt B

- n 7 ity
with- law in the Colirse of ‘the ‘same oF

804-2

rilte if the declarant 1s unavallable f“”"
as a- w1tness T

another proceeding, if the party agains
whom the testlmonz is now, offered, or,.
in Sa- c1v11 actron or proceedlng,_

or in a' dep051t10n'taken 1n“q‘
W1th law 1n the conrse of th'

Statement under belief of
1mpend1ng death _ In a prosecutlon for
hom1c1de or: - ' i :

concernlng the cause or’

+."

was 1mm1nent
c1rcumstances ‘of” what he ot ‘she’ b,lleved
to- be hlS or her 1mpend1ng death. i

(2) Statement under belier of *“_:TqiT
impendlng déath “In a’ prosecutlon for
homicide, -a' statement made” by a declarant

while believing that his ot her death’

was imminent, concerning the cause or.
c1rcumstances of what he’ or she belleved
to be hls or her 1mpend1ng death

(3) Statement against interéest."
A statement which was at the time of
its maklng ‘50 far contrary to the -
declarant's pecuniatry or proprletary
interest, or so far tended to subject
the declarant to civil or crlmlnal ‘ .
liability, or to render invalid a clalm d
by the declarant against another, that

o



*ALt A

Alt B

- or other similar fact ofgpersonal or

804:_--33@ e

a reasonable person in his or her, position .
would not ‘Have made the ' statemen‘ inless
he or she believed it to be true. A&
statement tending to expose the declarant

(A)VA tatement concernlng

nt's’ i : =
rr, ‘d;vorce, legltlmacy, relatlonshlp
by”Biood,ﬁadoptlon or marriage, ancestry,

L | L e O 3
famlly 45 to be llkely to have accurate
1nformat10nuconcern1ng the matter declared

,g ; . ni -
fact of pe; sonal or famlly hlstory, even .
though declarant had ho means of.acqulrlng
personal knowledge of the matter stated;

or (B) a statement concernlng the_foreg01ng
matters,. eath : her. person,:
if the’ declarant was related to the other =

by blood adoptlon, ‘or- marraage._nrf.

(5) “other exceptlons.' A statement
not specifically covered, by any .of .the . ,
foregoing exceptions but having equlvalent
circumstantial guarantees.of

trustworthlness,-lf the court determlnes-

that (A) the statement is. offered A8
evidence of’ a materlal fact;. (B) the .
statement 1s .more’ probatlve on the p01nt .
for which it is offered than any other
evidence which the proponent can procure
through reasonable effort; and (C) the

}
A



804-4""

ﬁgeneral purposes of these rules- and the

by adii ssion of ‘tHe '’ statement inté
ev1dence. fHowever, a statement may not

>/ prepare to“meet“it; the“propofien
'tentlon TG offer the” statement an IR
the’ partlculars of ik, 1nclud1ng the_ o

‘namé “and address:sf the’ 'declarant. B

Comment e

'ﬁi«ﬁAlternatlve A is” 1dent1cal: Ie

EVldence 804."*As ‘deseribed bel oy "1ternat1ve B contalns
certain’ modlflcatlons to subsections: a)(5), (b)(l),“
(by¢2)- and (b)(4) that would bev necessary to conform
the’ Federal Rule to current Dlstrict'of Columbla;practlce;

: ublelslon 804(a) Deflnltlon of

_The ‘general -definitions 'of ‘Unavai’ tability™ ;
Rule are, on the whole, consistent with District* OF -

. Columbia practice, except for the added prQV1SO in (5)

- that a préponerit-of-a-withess'" prlor test;m ny must
W1tness‘as as prerequxszte

make an effort to deposé
to obtaining a rulévon i 'Vallablllty with® reSpect to
all of the types‘of”prlor stateménts- covered b he
rule other than®the: exceptlon for'prior testi =
oath. Seévs.tGraae, District of Columbia Statitory
and Case Law Annotated to the Federal Rules of Ev1dence
8,131 (1976). AR L ;

Rule 804(a)(1) ‘was’ c1ted W1th express approval

in Alston v. United States, 383 A.2d4 307, 315 (D.C.
1978y . Consistent with- Rulé 803(a)(5) fthe Court 'of =
Appeals recently reaffirmed that, : rlmlnal case,u-“
the defendant ‘has the respons1b111ty to subpoena a :
witnessiy Failufé to do' so does” not’entitle a defendant
to 1ntroduce grand jury testimony - in place of “the "vF
testimony 6fralive w1tness Ready . Unlted States,
'445 A 2d 982« (D C 1982)

Federal Rule 804(a) has been adopted without
change in numerous states. See Weinstein's Evidence
T 804(a)[02). ‘Alternative -A-is recommeénded.: “primarily
on the ground of a preference for consistency with the
Federal Rules in the absence of strong arguments to

-
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the contrary.. However,. .it .should be.noted that-Federal
Rule 804(a)(5), as. orlglnally promulgatedey;the Supreme
l ' " :

contalned "no. requlrement that a—
take the dep051t10n of

Committee on_Prog
804(a). Cong:
to require an,, S e _
expressing a poll . avor of dep031t10ns rather than
use o0f the affeq ed hearsay exceptlonsa »See.Weinstein's
Evidence 1 804(a}{01] . Particulagxly in:cas nvelving
relatively small clalms, the addltlona nﬁlt;,at on costs
that may result froﬁlsuch a. pollcy arerof legltlmate
concern. ‘

o 'hEVldEﬂQEﬁ"Rule
subsequently¢ame ded +Rule
: hereby

Subdivision 804(b)(i}:j£§ormer testimony. The

‘Federal Rule permits the-introduction:of.former: testlmony.'
., in .cases where :

] predece or in. interest.had the same:
motlve forﬂdlrect and cross- examlnatlen as the ~part
agalnst_wh“m the. test;mony 1s NOW. offeredﬁ

llmltﬂthe;eﬁceptlon to those 1nstances where elther
the‘party jtself-.or its actual legal: ‘representative

‘an. opportun1ty.1 Spec1f1fall_

e When'a party,
séatJa tlme_whlle ‘he was

 *representat1ves, astthe”case ﬁaymbe;
and in such a case the oppos1te party

EAlthough Sectlon 14 303 applles onl }to partle’
in Warren V. ‘United States, #436.A.2d:821 (D.C. 1981),
the Court. of Appeals clarlfled that the sectlon was . {
not . des;gned as -the. exclu51Ve means-of :introducing: former
testimony and has not dlsplaced the common law in the
area. . Rather, the prioxr ‘testimony of non-party witnesses
may be introduced in adcordance with the- common - law ..
standard for the 1ntroduct10n of such testlmony, Wthh
requires: - S : ‘

(1) That the dlrect testlmony of the declarant
is unavallable, . ; R S
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et SThat the former testlmony was glven under~ -
wob "oatho ST ; - -:.F.»t_.‘- i

FThat the issues in the two proceedlngs
%1nvolved are substantlally the same, and

f*That the party agdins ;T .

new is being offered had the" opportunlty~
- to cross- examine the W1tness at the former
proceedlng CELL i ; b

Alternatlve B reflects current D. C. sfatﬁtory:aﬁd*case;f“
law:=ins thls respect . LR ST e T

e?noted that:: the adm1551b111ty at
i'ali iof tprior dep051tlon testimony: is -expressly goVernedl
by Superior Court: Criminal Rule 15(e)  and" ClVll Rule .:
32(a)(3), which are substantlvely identical to thelr.,
counterparts in ‘the ‘Federal Rules of CrlmlnalﬁProcedure
“arnd 'Federal Rules of Civil Procedure. ' For a”dlscu551on

WIt should:;

- of the notion. of applicable Constltutlonal requlrements’“?-

in crlmlnal cases, see Ohio v. Roberts, 448 U.S. 56
(1980) o S L R : I AR I A o)

. sidce - adoptlon of Alternatlve A coll d requlre
- a conformlng statutory amendment Fo D.C. ' Code '§ ¥4=303
the adoptlon of Alternat1Ve B is recommended at thlS o
time. : - : : Ce -
Subdivision'804(b)(2): Statement under belief
of impending ‘death. ‘The traditional ‘rule ‘as’ applied :
in the District of“Columbia has limited the ‘use of dylng
_declaratlons to criminal homicide prosecutions (see, v
e.g., United States v. Kearney, 136 U.S. App. D.C. 328,

420 F.2d 170 (1969), while -Federal Rule 804 (b} (2): ‘also
permits “their use in civil actions. Alternatlve B =
reflects District of Columbia practlce o

The D.C. rule reflects the majority wview under
the common law. See Weinstein's Evidence “f 804(b)(2)[01].

1 It is possible to construe the lahguade of § 14-303
as being permissive rather than mandatory. Were such
a view adopted, Alternative A could be promulgated w1thout

doing vioclence to the statute.

LY
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Nevertheless, the limitation in the traditional rule

has been. uniformlymcr1t1c1zed by..virtually all of the
commentators since Wigmore (on the ground .that the theory
~of admissibility applies equally in civil cases), and

the Feder' :;:Rule has. now.-been adopted -verbatim in several
juri LS. Moreover - most: such .statements may be.
adm1551ble in civil cases in any event under Rule B03(2).
See Weinstein' stEV1dence 804-b3(2)[02 i1 Alternative A

Subdivision'804(b)(3): Statementmagainst interest.
The Federal Rule expanded the "against interest" exceptlon
to include statements exposing the declarant to.: crlmlnal
liability. District of Columbia ¢ases formerly limited:
the exception to statements against "pecuniary or
proprietary,  intexn v e, e J., Steadman v United
’ C. 1976),1Mart1n N Savage Truck
ot I . : 1954).. . 'However, in. o
Unlted States 409 A 2d .190. (D C. 1979),14

Subdlvision 804(b)(1): “Statement_of perSonal -
or family history. The Federal Rule is generally
con51stentﬂw1th Dlstrlct of Columbla ‘practice....See,

3 - nApp vD C. 498 :1918),

: 'ons of nonfamlly
membe = admlssable,ﬂln specmfled c1rcumstances The -
tradltlonal rule A8 limited to .statements by famlly
members. See, e.dg.,; Jennings v. Webb, 8 App. D.C. 43
(1896) Alternatlve B reflects thls dlfference

f4) has been adopted verbatlm;ff.gq
numerous states._ See Weinstein's: Ev1dence;l-»-"'
1 804(b)(4)[02] . .

| Rule 804 (B){

Alternatlve A is recommended on the ground that
it reflects a . reasonable and approprlate exten51on of
the traditional rule. : : .

_Subdivision.BOé(b)(S):;;Other exceptions. This
rule permits.:the development of other exceptions,  se
long as basic requitements of'reliabllity are met and
the adverse party is alerted in advance that an opponent_
intends to use such evidence. , : :




L
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CE

,JMinority Statement .

Rule 804 ) )
current District of’ Columb1 “practic préfer
Not only is this area controlled'by statute,“b €

Alternative A, in requiring thatua party or "a: predecessor'r

in interest" have had the o¢pportunity to cross-examine
the w1tness, opens the door to uncertalnty as. to.who
is adtually a "préd 555¢ ‘1n 1nterest wE ' ent,‘
law, as reflec e
a clearer “and more - predlctable 1nterpretatlon

Rule 804gb)(2); As the Federal Adv1sory Committee
Note indicates, at common law the dying declaration
exception was applicable only in homicide cases and
originated "as a result of the exceptional need for
the evidence in homicide cases. . . ." While the Note
states that the theory of admiss 1b111ty applles equally
in civil cases, it does not cite any similar "exceptional
need" for such testimony in civil cases. It is wlso
worth noting that the Advisory Committee Note states
that "unavailability" as -pplied to a dyirig declaration
", . . is not limited to death.”™ Such an application,

‘which. could only occur in a civil case, would result

in confusion and uncertainty. The court would be forced
to determine whether the statement by a person who did
not die was truly made under a belief of impending death.
In the absence of a compelllng reason for expanding:

" this exception this far, Alternatlve B should be adopted.

Rule 804(b)(5): This subsection sets forth
virtually the same "catchall" exception to the hearsay
rules as does Rule 803(24) and the minority comment
to that rule applies to this provision as well.




.RULE 805. Hearsay Within Hearsay

Hearsay 1ncluded wlthln hearsay
is not excluded under the hearsay rule
if each-part o§ the combined statements

wa




may: be attacked~i pd“lf attackedwmay .
be supported; by.any-evidence: Whighy would
be admissible for those purposes 1f S
declarant had testified as a w1tness
Evidence of  a. statement or . conduct: by, .
the declarant at any o4 mei'lnconsastentwyn;né
' r hearsay.statement, is: -
not subject to. any. requirement that. the .
declarant may.: have been. afforded an.. .. - g_,:
opportunity to deny or explaln If the s i
party -against whom a hearsay statement
has been admitted calls, the declarant
as a w1tness, the party 1s_ent1tled tou;u-__
" examine the declarant .on.the. statement S
as if under cross- examlnatlon

This provlslon is: 1dent1cal to the Federal Rule

Research uncovered no decision in the Dlstrlct ofi Columbla

applying the rule, but it has been adopted verbatim
or nearly verbatlm in numerous states :Weinstein's-
Evidence f{ 806[02} E : CEL PR '




RULE“901. Requlrementwof .
Authentlcatlon Or- Identlflcatloﬁ*"

(a) General”provlélon 5 Tﬁé #
requlrement of authentlcatlon or

conformlng w1th the»re
rule SR '

(1) of
knowledge." Testlmony ‘th
what it ig" clalmed to be'd

(2) Nonexpert oplnlon on handwrltlng

Nonexpert ocpinion asto“the genuineness.
~of handwrltlng, based upon famlllarlty

gComparlson by trler or- expert
Comparison by the trier iof -
fact or by expert witnesses with specimens
which have been authenticated.

{4) Distinctive characteristics
and _the like. Appearance, contents,
substance, internal patterns, or other
.distinctive characteristics, taken in
~conjunction with circumstances.

(5) Voice identification.
Identification of a voice, whether heard
firsthand or through mechanical or
electronic transmission or recording,
by opinion based upon hearing the voice
~at any time under circumstances connecting
it with the alleged speaker.

(6) Telephone conversations.
Telephone conversations, by evidence
that a call was made to the number assigned
at the time by the telephone company

oL not: acqulred for erposes of the 5 %5'm
'~11t1gat10n _ L

R AN B




L”statement or.data compllat;on, An any

ALt A :
compilatlons Evldence that-a; document.?&g,aw
or data compllatlon, in any . form, (A) 1s

lkconcernlng its authent1c1ty, (B) was
~in-a.place. where it;-if. authentic; . would:

llkely ‘be,  and (C) has been in ex1stence Lt
: 20 years 0L more “offe

Alt 351‘\, g
compllatlons Evidence that a document ., i

-in aplace. where it,. if -authentiec, would
al1ke1y be; and_cC) has been An: ex1stence_
30 yéars ‘oF more at the time it is:offered. ~ -

901-2 . ::

to a particular person or business, if
(A) in the case of a;persen, circumstances,
including self-ldentlflcatlon show the
person. answer;gg te:bewthe one; icalled,

recorded or flled 1n a publlc offlce,
or as purported publlc record, . report;.-

Y- from the publl
e 0f- this. nature a

rofficep where :

%(B) Anc1entﬁdocuments or data

in. such condition;as-to. create no suspl

,the time . it

(8) Anc1ent documents or'data“;.rw

or data compilation, in any form, (A) is

in. such. condltlon a8 to create no susp1c1on%~

concernlng its authent1c1ty7—(B) was-+

-{8).. . Process oxr. system,r Evidence:-

Mfdescrlblng A process or. system used to:

hsproduce a.result. and showing that- the fh"”'L?';ﬂid”
process orvr system produces an accurate . . oo

result.

(iO)':Meﬁheds prorided by statute
or rule. . Any method of authentication.

or 1dent1f1cat10n provided by an. appllcableﬁﬁ

statute or rule of this Court.
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Subd1v1s1on'901(a) »General proVISlon Them
prOposed rule is’ 1dent1cal to the Federai Rule and is

Banks v. United: States )i .
'Generalcar,,2171A:2d?109*(D%C STE WAGht: be® hoted
that in Montgomery v. Dennis, 411 A. 2d 61, 62 (D.C.
198C), the Court. held 1n_a‘su1t for assault and battery
that the plaintiffls medlc
"admissible at-trial, w1thout“auth
corroborate his. testlmony thst*he'h
by appellee receiving injuriés requrflng medicals o
treatment." (Footnote omltted“) Aceord; Reése: v‘~Crosby,
. 280 A.2d 526 (D:Cy1971):'  The proposedwrule, howes
. does not specify when thé:reguirement’ of authentication
> is a condition precedent to admissibility, but merely
‘indicates what evidehce will> satlsfy that’ requlrement
It thus does not confllct wzth these cases

Subd1v151on 901(b)(1) TEStlmdnyfof WItness
with knowledge The PrOPOSed rule is ldentl’”?' Zp

'w1tness w1th knowledge of the "tlme ‘o conditions of
the taklng“ of a photograph can authentlcate it;. See

(D.C. 1979)

Subd1v151on 901(b)12) Nonexpeft'opinion'on'
handwriting. The proposed rule 15" identical to"the-
Federal Rule and is"ih ‘accotrd: with Dlstrlct of: Columbla
law. See Tyler-¥. - Mutual: Dlstriot Messenger Co ”f17
‘App D. C. 85" (1900) Ve - O

Subdivigion 901(b)(3): " Comparison by trier or
expert witness, ‘This ‘bulie’ isg ideriticdl to the Féedéral
Rule and is consistent with the standard for handwrltlng
exemplars set ‘forth in 28 U.S. C § 173y

The admitted or proved handwriting
of any person. .shall ‘be adm1ss1b1e for
purposes of comparison,” to ‘determine :
gehuineness’ of other handwrltlng attrlbuted
to such person.

That standard has been applied in the District of Columbia
Courts. Banks v. United States, 359 A.2d 8 (D.C. 1976}.

va
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Subdivisionngl&b)&&};;,Dietinctive‘characteristics
.and the like. .. .This.rule is identical -to the:iFederal
Rule and is consistent .with Distxi tuof Columblg law.

to thi . ; : The District
of Columbia Court of Appeals has held in :1m1nal

case that the authent1C1ty and accuracy of tape reécordings
must be demonstrated by ¢clear and;convincing evidence.
Springer v:-United. States,:388-A. 2d. 846.-(D.Cw21978).

The proposed rule merely spec1f1es methods of

" authentication: and:does not -address-the -appropriate
standard of proofg~ It thus leaves- 1ntact ex1st1ng
Dlstrlct of Columbia law.

Subdlvlslon 901(b)(6) -Telephone ~gonversations.
The proposed Rule.-is identical to the Federal Rule:and
comports with District of Columbla law
Inc. v. Wagshal, .47 A.2d 94 (D.C-. --Mun. App

Subdivision 901(b)(7) Public records or reports

This rule is identical to the:Federal::Rule and;is . S

~ consistent with District of Columbla law. District .
Motor Co. v. Rodill, 88 A.2d 489:(D.Cs.Mun.: App. 1952).
The District of Columbla has adopted =rbatim Eed-:. R

Civ. P. 44 for.- ‘both:civil and eriminal .cases. eSee

Superior Court civil Rule; Superior Court-Criminal.

Rule 27. These rules set forth the method of

authenticating,an.efficial-record; In,addltlon SR TR

D.C. Code § 14 501 (1981) prov1des -

An exempllflcatlon of a record under
the .hand - of; the keeper of- the, record, .
. and. the. seal of the court-or offlce ers s
wo . the. record 1s ‘made, is geoed. and suff' ient
_ ],”ev1dence to.prove a record made or. entered
. in any State, territory, commonwealth.
or. possession of the United:States. . :
The.certificate of the.person. purportlng
to be the keeper of the record, accompanled
by the seal, is prima facie evidence
of that fact.

.Wlth respect to spec1f1c types of publlc records
D.C. Code :§ 14-502 (1981) provides:.

Under the hand of the keeper of
a record and the seal of the court or
office in which the record was made:

wa
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;”EOf the record of

anot»oﬁva~testamen arywcharaeter,; Pl e
i 'wheré .the 'Taws &f .thé:State; iterritory,
. commonwealth posse351on or country

laws requlre'to ‘be admltted t6 probate

and: record by~ Jud1c1al dec¥ée, "and v
ofithesdecred “of "the "‘court: admlttlng
. thé Wwill+ to prébate and record'--!-

are good and auff1c1ent prima fac1e
sirrevidencér to?prove the ex1stence ‘and -
“iscontents of “thé deed, 'will,:or other ;

sywritten: 1nstrument ands that it was-
exécited as it purports to have been
.executed

11981) SLates

'But D. c cOd“'g 14"'0-

.@Thls chapter does not prevent the
iproof 6f recdrds-or other decuments by - _
any?method: authorlzed by other lawe or -t =
rules: of court. i e R

In addition;-” proposed Rule: 901(b)(10) prov1des that
the methods of authentication specified in’ the Rule™
are not exclu51ve of other means spec1f1ed by statute

Subd1v151on 901(b){8) Anc1ent documents ‘or
‘data compilationy ' The Federal“Rule (as TYeflécted'in
Alternative’ A changes existihg practlce by quallfylng
documents more than 20¢ years old as anc1ent ¥ as opposed
te the traditional™30 year rule. See, g , HiC."Cole &
" Co. v. William Led & Sons Co.; 35 App.:D.C. 355 (1910).
Alternatlve B reflects current Dlstrlct of Columbla
]_aw G . :

The usual common law age requirement of-30' years
was 1ntentlonally reduced to 20 years in the Federal
Rules;ifn’ order to favor the admission -of rel;able
relevant evidence. See Weinstein's Evidente § 803 -
(16)[01}].




'Supreme Court.

methods for . authentlcatlng of
instruments . and WlllS,"and mur c;pal ordlnances and

P ’N\

S01-6

: R T SRRt Nt S I SO P S 1
The majority of states that have adopted the

'Rule ‘have.. adopted it verbatlm, although one.sgtate. ==

have been in ex1stence from 20 years back to 30 yearsm.J

See Weinstein's Evidence ' 803(16)[02]. There appears

to Ye no streng-argumentﬂagalnst-cons1stegcy w1th the
: g & : _

s

is therefore recommen, d

Subdivision; 901(b)(9)_' ‘Process .or system o]
proposed rule is .identical to the Federal Rule..- Research
uncovered no recent District of Columbla cases. dlrectly
on - point. : . : -

Subdivision 901(by L '1:”'0)' ‘Methods. pf’évi"ded" by.

" statute. or rule. The proposed Rule tracks Lhe. Federal
‘Rule except that the language encompasses those methods

of authentlcatlng documents provided by District of
Columbia law in, addltlon_to ACL. ﬁCongress,gand D.C.
court rules- rather than- rules prom gated by'the U. S

Dlstrlct of Coiumbla st utes spec1fy nonexcluslve
czal records, deeds,

regulations. ' See. D . Code .§§ .14~ 501l074(1981)




_“RULE 9Q3:M Self Authentlcatlon “

3 entlclty as a” condltlon
dmzsszbzllty 15 not requlred w1th respect

to be that of the Unlted States, ;
_any State, dlstrlct Commonwealth

‘ot the Trust
- Terrltory of tHe Pacific IElands,’ :

of a polltlcal subdivision, department
offlcer, or agency thereof .and a 51gnature1“
ng . to: &l “attestatlon or. g

Domestlc ppbllc documents
e “doc’ment purportlng to

capac1ty of an offlcer or employee of -
":;any entlty 1ncluded 1n_paragraph (1)

"1 -‘sub iV181on

of the ‘officér ‘or employee certlfles e
‘under seal that the signer has the offlclal i
capacity and that the signature is genuine.

(3) Foreign public documents.
A document purporting to be executed
or attested in his or her official capacity
by a person authorized by the laws of
a foreign country to make the execution
or attestation, and accompanied by a
final certification as to the genuineness
of the signature &nd official position
. (A) of the executing or attesting person,
‘or (B) of any foreign official whose
certificate of genuineness of signature
and official position relates to the
execution or attestation or is in a chain
of certificates of genuineness of signature
and official position relating to the
execution or attestation. A final
certification may be made by a secretary
‘0f embassy or legation, c¢onsul general,
consul, vice consul, or consular agent
of the United States, or a diplomatic
or consular official of the foreign country

.
1
E 4
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. shown, order
~ presumptively’ authen”l

- document ‘authorized by ‘law to.b
B ﬁor}fileaiaﬁdfactwakiy recorded

'{compllatlons in “any form;- certlfled as.
.correct by -the custodian 'orother: person
‘authorized to make the certlf” ation;

-'or complying with any Act of Congress
Lorrule

for the Dlstrlct of Columbla-

- pamphlets, or other: publlcatlons_purpor

[EIERNTE I S

assigneds bt acerédited tothe: United .
States. If reasonabile epportunlty hasg -

" been given to all parties to investigate: =7

the authent1c1ty and accuracy of off1c1al
documents; the” et mak for*gpod cause

petmit: them® t
eVadenced~by af- dttested summa
or Wwithout final -certification. o

(4) Certified copies of public
records.. A copy of :anvofficial record
or report or entry thereln, or of a

‘apublicioffice;” 1nclud1ng§d“ta

by certificate complylng w1t'
paragraph (1), (2), or (3) of thls rule

“gratute of «the  Dist¥ic Qlumbi
prescrlbed by the Co g '

(5) Off1c1al publlratlons.

to be issued by publlc authorlty

(6) Newspapers and,periodicale{MPﬁJ:WMWNWJHHH
Printed materials purporting to be - !
newspapers or perlodlcals

(7) Trade 1nscr1ptlons and the e T
like. * Insc¢riptions, signs,. tdgs, T

_labels pufportlng to-have been afflxed””

in the ‘¢dourse 6f business and’ 1nd1cat1ng
ownership, - control or orlgln = :

“C8)‘”Acknowledgedﬁddcuments;.
Documents accompahied by a-certificate.
of acknowledgement executed’in:the manner " !
provided by law by a notary public or. -
other officer authorlzed by law to take
acknowledgements.: S i ;

(9) Commercial paper and related
documents. Commercial paper, signatures

Eps

e g



- Crim. R. 27«

902-3... ¢

thereon, gnd”documents relating there;q» g
to be presumptlve;y;or prlma fa01e genulne-‘f
or authentic.
o Comment . ..o .-
Subdiwvision, 902(1):- Domestic public documents
~under seal. :The proposed Rule .is identical sto the . Federal
Rule and comports with Dlstrlctiof Columblarstatutes
see D.C. Code -§ X4- _ - ‘conrt rules,gsee Superior
Court Civil .Rule:.44;: Superior: Court Criminal -Rule .27,
and case law, see. Fowel: v. -Insurance Bldg..,. Inqmwgaz
A.2d 100 (D.C. Mun. App 1943‘ CiSee also D.C. Code: -
§ 14-507 (1981).7 R t .
- : ST R s T S S TRES 300 M ‘ f?\
Subdivisien:- 902(:2) :: - Bomestic public documents ’ - Q_;

rnot under :seal. . The proposed Rule.is didentical: to.the
Federal Rule and does not conflict with District of
Columbia statutes, see D.C. Code § 14-507 (1981}, or
court rulesh¢5eefSuper~th Civ.: R 44(c); Super. Ct.

1 uncovered,no Dlstrlct of

Columbla cases on péint

: D.C. Code § 14-501 (1981) prov;des””'"

An exempllflcatlon of a record under
the hand of the keeper of:.the.-record,
and the seal’ -of ‘the court.or office: where
the record:is made, .is ‘good: and.suﬁfLC1entv
evidence :to:prove .a . record made:or entered. . .
in any State, territory, commonwealth. -
or possession of the United States.
The certificate .of the: ‘person -purporting
to be the keeper:of the-record, -accompanied
by the.sealis prlma facie- ev1dence of
that fact. : ;

D.C. Code § 14 507 (1981) prov1des

This chapter does not. prevent the §
proof.of records or other documents by . . Y
any method authorized by other laws or '
rules of court.



L

902-4 -2

- [Subdivision:;902(3): .. Foreign-publicodocuments.
The proposed-Rule: isuidenticalzto-the FederalsRule. and:
consistent with District of:Columbia:court:rules.: Super
ct. ClV AR 44(a)(2@‘:8uper.th ~@rim. R..27(a)(2) :
*w-uncovered no»recentmcaseSgon p01n : :

For documents of certaln c0untr1es,€the Conven
Abollshlng the Requlrement of Legalization for Forelgn _

Public:;Documents; is. controlllng : SeeiWéinstein's: jEvidence
7 902(3a)([0d]: (1682 85upp:): -This Coavéntion superseédes:: il
any local orc federal rmles.. »Therefore;sno. change in .
the Federal Rule is necessary to acconmodabe ituni- isii

]

Subdiyvision 902(4) Certified'c0piesref'public
records. . The proposed: Rule. i5.consistent with District
of Columbla statutes; see:D.L: Code-§§ 14-501,..502,
507 (1981) and court rules, see Super..Ct: ClV‘ R: -44(a),

Super. Ct. Crlm R 27(a) It is 1dent1cal to the Federal'

Spec1f1ed;
Congress, -and-D. C.Mcourt rules rather than Suprem
rules. B R P S

S Subd1v151on,902(5) +Official: publlcatlens
This rule igidentical: to: the Federal Rule: ar o
conSJStent_wlth D+ G’ court: rules: Super: Ct‘xClV
R.. 44(a); Super.- Ct.:Crim. R. 27(a) .- However:;:
of Columbia law is more spec1f1c w1th respeci: ki .
authentication of publications containing statutes,
ordinances -and regulatlons Super. Ct Civ. R. 44-1
provides:

Printed books or pamphlets purportlng
on their face to be the statutes, o
ordinances, or regulations, of the United
States, or of any state or territory
thereof, or of any foreign jurisdiction,
which are either published by the authority:
of any such state, territory, or foreign
jurisdiction or are commonly recognized

in its courts, shall be presumptively
considered by the court to constitute

such statute, ordinance, or regulation.

The court's determination on such a matter
shall be treated as a ruling on a guestion
of law.

There is no conflict between this rule and :
subdivision 902(5), and no need to incorporate Super.
Ct. Civ. R. 44-1I into the subdivision by reference.

LY
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Subdivision'902(6) ﬁdNewspaperSuand periodicils. ,
The proposed:Rulesisvidentical:-te the Federal Rule.: i =il
Research uncovered:no:recent.cases on‘point in-the i A
‘District of Colunbi&. . Thére'is. some’support fér. the
rule in older- cases.; See ‘Montana-PRPower:Cos vy Federals i
Power Comm., 185 F.2d:491 (D.C. Cir. 1950), cert. denied,
340:YrS8 947 (1951)¢i' P '

TEY e

AR S

Comnwlc Subd1v151on 902 :

like: i Thesproposed:iRule. is
Rule. Research:uncovered:no:
the District:ofsColumbia.: o

! Subdivision:902i(8)} Acknowledged documents.:
The proposed Rule 1sL1dent1cal tofthe Federel Rule

documents
Rulei: Research unecovered o recent’ cases: on p01nt kot
the Dlstrlct of Columbla

SubdiV”"lon'902(10)”sxPreeumptlons

'authentlc when S0~ de31gnate

statutes,
to Acts oi Congress s i

(33

3




RULE 903. Subscribing Witnéss'iTestimony Unnecessary

- . The. testimony: of! a: substribing witness:"
is not necessary to authenticatela writing: o @ 7f
unless required by the laws of the
jurisdiction-whose - laws-go'f hies
-0f the. wrltlng

The: proposed Rule:i:dis: 1dent1ca- o‘i-hevFed ral :
Rule and is generally:consistent with:Districtof Columbla
law. See Namerdy v. Generalcar, 217 A.2d:1095i I11=12
(D.C. 1966) (authentication may be established by -
circumstantial- evidence}. ; Testihony:iof:a;subscribing
witness is still required 'in :some statesitosrauthenticate
a will, see Notes of Advisory Committeeron:Proposed’
Federal Rules of Evidence, Rule 903, although such
testimony -is: nor longer requlred under sttrlct off Columbla
law. B o S S UNE I SREE LA S : _

Rule: 903 has been adopted verbatlm 1n~19 states
Three states have radopted. .verssionsof the Rule that:
‘require subscribing witnesses:only: ‘when: astatute: so
specifies, and one:state has .eliminated: the' requirement
altogether. Weinstein's Evidence 1 903{:04].(1982 :Supp.).




definitions are: appl cable

soeprianttheréefrom. . If data are stored
oinsE@t computersor 51m11ar device,any -

For=zpurposes:of:this: artlcle the follow1ng

‘(1)‘-Wr1t1ngs and recordlng_rcr d
and "recordings" consist of letters;..
words, or numbers, or their equivalent,

set down by handwriting;:typewriting,
printing, photostating, phtographlng,
magnetlcuampulse -mechanicals or electronlc;-!
. lrecording; i0xr other Form: of: datahuw- 5 :
Qcompllatlon 5 A el "

;:(2) Photographs".
: : s5tidd: photographs, X-ray: fllms ~yideo
ahd- motlon plctures G

= Orlglnal
or recording is the writing or recording
itself or any counterpart intended to .
i - hayve the: same; effect byra. person :executing 7
or.issuing -it. *An "originak" of-a - SRR
photograph.lncludeﬁ_the negatlve_or anys

printout or other input readable by 51ght
shown to reflect the cdata accurately,
is an "original." :

(4) Duplicate. A "duplicate" is a
counterpart produced by the same impression
~.as the original, or from the same matrix,
or by means of photography, including
enlargements and miniatures, or by
mechanical or electronic re-recording,

or by chemical reproduction, or by other
equivalent techniques which accurately
reproduces the original.

Comment

E;hPﬁotdgraphé siinclude wrol oo

An orlglnal“ ofna'wrltlnngﬂf77‘ ““

This rule is identical to Rule 1001 of the Federal
Rules of Evidence. Research disclosed no District of
Columbia law specifically addressing definitions of

terms utilized in the rules governing proof of the
contents of writings, recordings and photographs;

however,

as reflected in the comments under Rules 1002-08, D.C.
law is substantially in accord with the provisions of

Article X of the Federal Rules of Evidence.

&
;3 3
e,



Walker«vi United. States, 402

P

 ¢RULE 1002. ' ‘Reqirement of Originali’

Tosprove the . conténtsof & swriting,
recording, or- photograph . the originalk-
wrltlng,»recordlng;uOEwphotograph Bk
required,-except. as‘otherwise. provmded
in these’rules or by*statute**'~

PR

This rule is identidal<to Rule 1002 of the Federal
Rules of Evidence, except that the term "statute" has

. béen-substituted’£6¢ "Act of Congress" in order: s adapt

the=rule . tor
con31stent

fthe DistrictuofsColumbiay. The . pule is. . =l
thiDistr¥ict of:Columbia casé Law: See ”i g
e2d 813+ (D C. 11979)
Davenport v. Ourlsman—Mandell Chevrolet! ©Inc., 195 A Zd

743 (D.C. 1963).

-



- RULE -1003 4 Admissibility of Duplicates

»a

A-duplicate :is admissible to:the:
same extent ‘as an-original unless (1) SR e
genuine . questlenﬁrs~ralsedﬁas towthe oo i
authenticity-of ~the-original ror:{2) 1n
the c1rcumstances iitswould. be unfair:
to admit the dupllcate in 11eu of the
original. Frenimn ]

Srsbas Thls rule is dentlcal to Ru-e 1003 Of: the Eederal
Rules of .. EVLdence,f The:;rule-isiconsistent with: Dlstrlct
of Columbia case law xSee Walker v Unlted States,_ S
402 A.2d 813:(D.C, » : ‘ .

A.2d¢578 = (D C 1967)f




RULE 1004. Admissibility of
_Other Ev1dence ~of Contents

The orlginalh
of the conﬁents of
is admlsslble ;f—g %

‘orzglnals are lostgor have beeng@estroypdh
unless the proponent lost or destroyed .
them in bad faith; or

(2) Original not obtainable. No original
can be obtained by any available judicial
process or procedure; oOr

(3) Original in possession of opponent.
At a time when an original was under
the -control of the party against whom.
offered, the party was put on notice,
by the pleadings or otherwise, that the
contents would be a subject of proof

at the hearing, and the party does not
produce the orlglnal at the hearlng,

or

(4) Collateral matters. 'The writing,.
recording, or photograph is not closely
- related to a controlling 1ssue

Comment

This rule is identical to Rule 1004 of the Federal
Rules of Evidence. The rule is consistent with District
of Columbia case law. .

Subdivision (1): See Walker v. United States,
402 A.2d 813 (D.C. 1979); Edmunds v. Frank R. Jelleff,
Inc., 127 A.2d 152 (D.C. Mun. App 1956).

Subdivision (2): See Viereck v. United States,
78 U.S. App. D.C. 279, 139 F.2d 847 (1944).

Subdivision (3): See American Fire & Casualty
Company v. Kaplan, 183 A.2d 914 (D.C. Mun. App. 1962).

Subdivision (4): Cf. Henson v. United States,
287 A.2d 106 (D.C. 1972). Some D.C. cases can be read
to impose an additional requirement beyond that set
forth in the Federal Rule -- that the terms of the writing
not be in issue. See, e.g., Anderson v. District of




Columbia, 48 A. 2dm71® s Miayds 1946)4 However,
the "best evidence rule" only comes 1nto play when the
terms=of: the wrltlng‘are ih issueiv:: ‘gea, eliget Solway

Decorating:Company v iMerando, - Inel ;264 A a7 501=4{D. Oﬂ

1970). Accordingly, for the District.of Columbia’ rule~~

~ to constitute an exceptlon to the "best ev:dence rule,

A

2

e
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RULE= 10057 . Public Records

iiﬁaiﬁThé contéentsrof ancoffigials’s
‘record; or: ofiai documen vauthorized to.
' be recorded orifiled and.actuallyv 5
or filed, 1nclud1ng”dat_ compliati
in annyor - E
- may be proved by capy,wcertlpled ass¢correct™ :
in accordance: with. rileg902ior: testifiedy o
to be correct,by’ ‘T“f?‘ has® vy Fei o
it with ‘the: originmali = 3 copy” whlch -
complies with the foreg01ng ‘wannoti be.
~obtained by the exercise of reasonable.
‘diligence, then other: ev1dence of the
contents may be glven. N

'(b)
theréin by ahy 6ther method;authorlzed
by law. ' £ el

Thls rule does not prevent

Comment

- Paragraph (a) of this rule is identical to
Rule 1005 of the Federal Rules of Evidence. The rule
- is generally consistent with District of Columbia.
statutes, rules and case law, although there are certain
_dlfferences with respect to scope of application and-
methodology of proof. See D.C. Code §§ 14-501 to 507
(1981); Superior Court Civil Rule 44; Superior Court
Criminal Rule 27; Fowel v. Insurance Building, Inc.,
32 A.2d 100 (D.C. Mun. App. 1943). - It should also be
noted that D.C. Code § 14-507 (1981) provides: '"this
chapter does not prevent the proocf of records or other
documents by any method authorized by other laws or
rules of Court." Similar language appears in Superior
Court Civil Rule 44(c) and Superlor Court Crlmlnal
"Rule 27(c}).

Paragraph (b) has been added to make clear that
the method of proof prescribed in Rule 1005 is non-
exclusive and, thus, to obviate any conflict with ex1st1ng
District of Columbia law.



*RULE.: 1096 o Summariessy,

_ The contents. of: voluminous writings,
recordlngsq Or: phetographs swhigh: cannotw-wv'-
conyenie tlyfba xamlngd An: ceurt may

This rule is 1dent1cal to Rule 1006 of the Federal
Rules of Evidence:. . The rule:is-consistent with District
of Columbia:rcase law: «See R.S8. Willard Company: v..5
Columbia Van Lines. Mov1ng and:. Storage ‘Company; - Inc
253 A.2d 454 (D C. 1969) L




i

RULE =1007 -::: Pestimony ‘of+
WrittenvAdmission of Party

Contents-of writings, recerdings;:
or photographs:may.be proved:by.the:
testimony«or depositioniof the party
_agalnst whomreﬁfered or by the party

Rules of Evidence.:. Researchsdisclosed nosDistrict of

. Columbia law;specifiqal;yﬁaeressing;theﬂsubjectxmatter-'

of this rule. The rule, (however,.is consistent:with
the rule in effect: in:D.C.:that an admission adgainst
interest is admissiblerasr’achearsayiexception.u
Powell v.wUnitedﬁStatés;;&l@aAdeﬁ530a(D C' ¥980) s -
Johns v. Cottom;#284::A%2d:50 {DBiC: 1971): Also, -the

‘Tule is a restatement, albeit a narrow one, of the rule
at common law. (In some jurisdictions, an .oral admission

will suffice; however, Federal Rule 1007 does not permit
proof. by:an oral admission except where it dsputterad
as testlmony) See Welnsteln s Ev1dence,_ﬂ 107 {0L]}w
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RYLE - 1008 wwFunctiéns: ofa
vivpiCourtrand Jury.. o

When the admissibility:of« otherﬁ&:;
evidence of- contentscof writings;=se :
recordings; ~or photographs . under these
rules dependswupon theifulfilklmentiocf v
a condition‘of:faet; the iquestion: whether
the conditionihas:beenzful:filled is> -
ordinarily for the court to determlne
in accordance with thHesprovisions of

~ Rule 104. However, when an issue is

.eoraised (a) whéthérithe Assertediwriting:
reveriexistedy orw{b):whethersanéther o

rafwriting,'recording,.or photograph produced
atithestrial:its the original, R
(¢) ‘whetherzother evidence of" contents
correctly teflects thescontents; the.
issue«is for thé:triexr-ofl fact,t'
asTini ho case’ of other 1ssues of

Comment :‘

Rules of ‘Evidéncé. - Ragearch’ dlsclosed no: Pistrict of:

Columbia law spec1flcalJy addre531ng the subject. mattere-'

- of the rule; however, the rule seems in accord with
~the tradltlonal d1v131on of functlons between Judge
and jury. ' :

\This‘rule is idertical to Rule 1008 . 6£-ther Feder"r :

e

L \./'/
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- -and [Teénant :branch:of: the Civil+Division 2
_7oniyﬂwhénﬁtheygafeﬁcertffiedaforftriakifﬁuV
under Landlord and Tenant Rules=5S(i¢)yiur,?

- odin the;SmalquL&imS&bramch#ofvthe;Civilﬁ

i”to ithe ClVll DlVlSlon under Small Clalm
_4:‘.—_:Ru]_e 8 _,_'J,:;‘- RS < O P iR, N L TTE

-l(b) Proceedlngs generally
-;;othe;W1se stated-inirule 110k (a); these I -

{(d) Statutory ev1dent1ary prov1s1ons

RULE 1101 : Appllcablllty of Rules

[

). ' ; sThese rulkes apply dns
all lelSlonS of the Superior Court of
the District of Columbia éxcept that

the rules apply to cases in the Landlord

and 6, and the rules are not binding

Division other . than:to cases:ceértified

.7Ex¢eptﬂa§frﬁi

rules apply generally to all proceedings,. -
except those in which the court may act ° -
summarily- :

{c) Rule of privilege,'jThe rule with
respect to privileges applies to all
stages 'of all actions, cases, and

proceedlngs o Coa EUEEE ;H'Ae;gﬁr

To the extent that any of these rules.
conflict with any evidentiary provisions
set forth in the District of Columbia

Code, the statutory evidentiary provisions _Q:
apply. '

{(e) Rules inapplicable.  The rules
generally do not apply in the following
situations:

(1) Preliminary questions of fact. The
determination of questions of fact prellmlnary
to admissibility of evidence when the issue

is to be determined by the court under '
Rule 104.

(2) Grand jury. Proceedings before grand
juries.

{3) Miscellaneous proceedings. Proceedings:
for extradition or rendition; preliminary
examinations in criminal cases; sentencing,
or granting or revoking probation; issuance
of warrants for arrest, criminal summonses,

[T




©(1981).

ThlS rule 1s\analogousfto~the Eedera iRule but
it necessarlly 1s*tallored t :the%Superlor Court' :
d1v1510nal structure.”= : G £ ' Lt

ppl‘ el matters_
Landlord and Tenant .branch:of«the«Civil- Division™ ‘only
when the Superidf Cdurt Rules ofsEvidénde- pertaln, ‘namely,
for cases certified for trial and involving adpléaof
‘title or jury issue. See Landlord & Tenant Rules 1,

5{(c) and 6. Theirules of: ;evidence are.hot applied in

the Small Claims: branch pursuant Code §:16= =3906(b)

j.

iy
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RULE

1102. Title

. These rulésumay be known and cited
as the Rules of Evidence for the Superior
Court of the District of Columbia.

This provision is

-Comment

'analogous_to"FederalfRule

SRR L

1103
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