HE DISTRICT OF LOLUMBIA BAR FOUNDATION

MEMORANDUM
TO: Melvin White, President, District of Columbia Bar~  /
FROM: Robert N. Weiner, President, DC Bar Foundation /¥
RE: Revision of Rules Governing the District of Columbia IOLTA
Program
DATE: November 6, 2007

A committee of the D.C. Bar Foundation has completed a 14-month, in-depth
review of the Rules Governing the District of Columbia IOLTA Program and submitted
its report reflecting the results of that review. The committee recommends revision of
the IOLTA Rules (1) to update the [OLTA program in accordance with the guidance
provided by Brown v. Legal Foundation of Washington, 338 U.S. 210 (2003), which
upheld the constitutionality of the IOLTA program of the State of Washington; (2) to
enhance and systematize the generation of IOLTA revenue through measures that other
States have adopted since the District of Columbia adopted its FOLTA rules in 1985,
including moving to a comprehensive program instead of the current “opt-out” system
and adding comparability of [OLTA rates to the criteria the Board on Professional
Responsibility uses in approving financial institutions as depositories for IOLTA-eligible
funds; and (3) to strengthen and clarify the operation of the IOLTA program.

The Board of Directors of the Bar Foundation has unanimously approved a
resolution accepting the committee’s report and directing that it and the proposed revised
rules be transmitted to the Board-of Governors of the District of Columbia Bar. The
Foundation requests that the Bar submit a petition to the District of Columbia Court of
Appeals seeking adoption of the proposed revised IOLTA rules.

Accordingly, I transmit for appropriate review and action by the Board of
Governors, proposed revisions to Rules 1.15 and 1.19 of the District of Columbia Rules
of Professional Conduct and to Appendix B to Rule X of the Rules Governing the D.C.
Bar, which together constitute the Rules Governing the Interest on Lawyers Trust
Accounts Program. 1 have also attached the Report of the DC Bar Foundation’s IOLTA
Rules Review Subcommittee explaining the proposed revisions. Based on our experience
administering the District of Columbia’s IOLTA program, we at the Foundation believe
these changes will strengthen the program and increase funding for legal services to the
District of Columbia’s poor and underserved. As stated in the committee’s report,
“Underlying and inspiring the proposed rules changes is the bedrock principle that
lawyers have an obligation to assist in meeting the need for legal services of persons who,
by reason of economic status or other disadvantage, do not have access to them.”

Encl.



November 2, 2007

REPORT OF THE DC BAR FOUNDATION’S
IOLTA RULES REVIEW SUBCOMMITTEE

PROPOSING REVISION OF THE RULES GOVERNING
THE DISTRICT OF COLUMBIA IOLTA PROGRAM

The IOLTA Rules Review Subcommittee has conducted an in-depth review of the

Rules Governing the District of Columbia IOLTA Program and transmits herewith the

product of that review, proposed revised Rules Governing the DC IOLTA Program. We

ask the Board of Directors of the Bar Foundation to approve the revised rules and trans-

mit them, along with this report, to the D.C. Bar with a request that the Board of

Governors petition the Court of Appeals for the District of Columbia to adopt the revised

rules. Enclosed herewith are:

(H

Proposed revised IOLTA rules, including

(a)

(b

()

Rule 1.20 of the Rules of Professional Conduct (“RPC”),

replacing and revising Appendix B to Rule X of the Rules
Governing the District of Columbia Bar entitled “Interest

on Lawyers Trust Accounts Program™;’

Rule 1.15 of the RPC entitled “Safekeeping Property™;
and

Rule 1.19 of the RPC entitled “Trust Account Overdraft
Notification.”™

A redlined version of Rules 1.15 and 1.19 highlighting the pro-
posed revisions and a copy of Appendix B as it presently reads.
The volume of proposed changes to Appendix B makes redlining
unhelpful.

" The Rules of Professional Conduct are Appendix A © Rule X of the Rules Governing the DC Bar,

‘ Up until the recent revisions of the RPC, the current Rule 1.19, was Rule 1.17 of the RPC.



This report identifies and describes the proposed revisions, sets forth briefly relevant
background information and the reasons for the more significant changes, and responds
10 several questions raised by representatives of the DC Bar and Bar Counsel.

Generally, the proposed revisions are drawn to achieve three purposes: first,
to update the DC [OLTA program to respond to guidance provided by the Supreme
Court’s decision upholding the constitutionality of the IOLTA program of the State of
Washington, Brown v. Legal Found. of Wash., 538 U.8. 216 (2003); second, (o add to the
IOLTA rules revenue enhancement measures that have been adopted in other States since
1985 when the DC IOLTA Rules were issued, including moving from the current “opt-
out program” to a comprebensive one and making comparability of IOLTA rates a con-
dition 1o Board on Professional Responsibility approval of financial institutions as
depositories for IOLTA funds; and third, to strengthen and clarify the operation of the
IOLTA program.

Underlying and inspiring the proposed rules changes is the bedrock principle that
lawvers have an obligation to assist in meeting the need for legal services of .persons who,
by reason of economic status or other disadvantage, do not have access to them.” As
directed by provisions of the current IOLTA rule, to which no change is proposed, earn-

ings on IOLTA accounts are devoted by the Bar Foundation to this purpose. Thus, in

The Courts of the District of Columbia have recognized this obligation of members of the bar.

Rule 6.1 of the RPC provides that lawyers “should participate in serving those persons * * * who are
unable ¥ * * to obtain counsel.” The comments to Rule 6.1 make plain that the responsibility for
ensuring the availability of legal services for the poor “ultimately rests upon the individual lawyer,
and that every lawyer, regardless of professional prominence or professional work load, should find
time to participate in or otherwise support the provision of legal services to the disadvantaged.” This
responsibility can be discharged, when personal service is not feasible, by financial support. The
Jadicial Conference of the Diswrict of Colamibia Circuit also recognizes this obligation. In 1998, the
Judicial Conference passed a resolution noting the “persistent crisis in the delivery of legal services,”
and calling on lawvers to support the delivery of legal services in the District of Columbia.
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strengthening IOLTA procedures and enhancing the earnings on IOLTA accounts, the
revised rules advance the cause of serving the legal needs of disadvantaged persons.
We describe below the development of the proposed revised rules and the struc-
ture of the present IOLTA program. Thereafter, we explain the proposed revisions and
respond to questions posed variously by representatives of the Bar and Bar Counsel.

1. IOLTA Rules Review Subcommittes

The Bar Foundation’s [OLTA Committee, chaired by Steve Pollak, established a
;{{uies Review Subcommittee to examine the current [IOLTA rules and, as warranted, to
develop and propose needed revisions. The Bar Foundation invited the DC Bar to nomi-
nate representatives to serve on the Rules Review Subcommittee to provide, among other
things, advice and counsel on matters of conicern to the Bar. The Bar designated Cornish
Hitcheock, Antonia Ianiello, and Hope Todd in addition to Keely Parr, Director of the
DC Bar Practice Management Advisory Service. The other members of the subcom-
mittee are Bar Counsel Gene Shipp; Lawrence Bloom of the Office of Bar Counsel;
Elizabeth J. Branda, Executive Attorney of the Board on Professional Responsibility
(“BPR™); Carrie Fletcher, pro bono associate, Crowell & Moring; Steve Pollak and
John Yang, members, and Andy Marks, a former member, of the DC Bar Foundation
Board; and Foundation Executive Director Katia Garrett.® The subcommittee met on
October 18, 2006, to discuss the process to be followed in reviewing the IOLTA rules.

Successive drafts of the revised rules and this report were circulated to the subcommitiee

The three representatives designated by the DC Bar and Ms. Parr have parficipated in the delibera-
tions of the subcommittee, and thelr comments and suggestions have been taken imo account in
developing the revised rules and this report. Out of deference te the role of the DC Bar Beard of
Ciovernors in the process for amendment of the Rules Governing the DC Bar, they have sbstained
from joining in this report. Elizabeth Branda and John Yang joined the subcommittee after the work
of preparing this report and the revised IOLTA rules was substantially completed, and for that reason
are not included in the list of those in whaose behall the report is subimitted,



which met again on February 21 and July 3, 20607, to review and discuss the proposed
revisions, to resolve open issues, and to idennfy needed changes in the draft revisions.
Katherine Mazzaferri and Cynthia Hill, respectively, DC Bar Executive Director and
Deputy Executive Director, attended the July 3 meeting.

2. Develonment of the Provosed Revised IOLTA Rules

Effective September 5, 2006, the DC Bar Foundation retained Kelly Carmody of
Carmody & Associates, Phoenix, Arizona, to assist in revising the DC IOLTA Rules to
incorporate (1) best practices in light of the Brown decision, (2) revenue enhancement
measures, and (3} administration and enforcement efficiencies among the DC Bar, the
DC Board on Professional Responsibitity (“BPR™), the Office of Bar Counsel for the
District of Columbia, and the DC Bar Foundation. Ms. Carmody came highly recom-
mended by professional colleagues active in review and drafting of [OLTA rules and in
the conduct of 1OLTA programs, Prior to launching Carmody & Associates in 2004,
Ms. Carmody had served for five years as director of the IOLTA program of the State
of Arizona. In that capacity, she conducted a review and developed a revision of the
rules governing that State’s [OLTA program comparable to what the subcommittee is
doing here, Ms. Carmody’s additional experience includes both legislative and policy
work directly relevant to the 1ssues the DC IOLTA program addresses, including work
with the Center on Budget & Policy Priorities and the National Legal Aid & Defender
Association.

As background 1w the drafting of proposed revisions to the Rules Governing
the DC [GLTA program, Ms. Carmody surveved IOLTA rules in 14 states (Alabama,

Arizona, Connecticut, Florida, Indiana, Massachusetts, Minnesota, Michigan,



New Jersey, Ohio, Pennsylvania, South Carolina, Texas, and Utah) and interviewed
IOLTA directors and staff ar the ABA Commission on I0LTA,

Ms. Carmody provided to Mr. Pollak and Ms. Garrett a draft of proposed revised
rules on October 31, 2006, 1n accordance with her suggestion, the draft was circulated to
a commiitee of experts on [OLTA rules, including Bev Groudine and David Holterman
of the ABA Commission on IOLTA, Jane Curran, Executive Director of the Florida Bar
Foundation and its IOTA program, and Linda Rexer, Executive Director of the Michigan
State Bar Foundation and the State’s IOLTA program. Ms. Curran and Ms. Rexer are
also members of the Technical Assistance Committee of the National Association of
IOLTA Programs. The plan was to review the revised rules and then engage in a line-
by-line analysis in telephone conferences with the committee of experts, including
Ms. Carmody. Steve Pollak and Katia Garrett held two such extended conferences on
November 15 and 21, 2006 and also exchanged numerous e-mails addressing issues as
they were identified. The resulting draft of the revised IOLTA rules along with a draft of
this report were circulated on January 29, 2007 to the Rules Review Subcommittee, and
discussed in detail at a meeting of the subcommittee on February 21, 2007. The proposed
rules and report were revised to reflect matters discussed at the raeeting, Updated drafts
were circulated on June 1, 2007, discussed at the subcommittee’s meeting on July 3,
2007, further revised to incorporate suggested changes and additions, and recirculated, as
revised, to the subcommittee on July 24 and October 11, 2007.

3. Structure of the Present DC Bar JOLTA Program

In 1983, the District of Columbia Court of Appeals adopted rules launching the
District of Columbia IOLTA Program, including primarily Appendix B to Rule X of the

Rules Governing the DC Bar which established the program; Rule 1.15 of the RPC,
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entitled “Safekeeping Property.” which specifies how lawyers are to handie client funds
and identifies those funds thzit. may be placed in IOLTA accounts; and Rule 1.19 of the
RPC, “Trust Account Overdraft Notification,” which outlines the circumstances in which
Jawyers must set up client trust accounts and the requirements financial institutions must
meet in order 10 be approved by the BPR as depositories for such accounts. Together,
these three rules establish the framework within which the DC IOLTA Program is cur-
rently operating. Bar Counsel Shipp proposed that Appendix B be moved into the
RPC to improve lawyers” access to and understanding of the IOLTA rules. The Rules
Revision Subcommittee adopted this suggestion and Appendix B, as revised, is now pro-
posed as a new Rule 1.20 of the REC

The BPR is currently responsible for approving financial institutions as [OLTA
depositories once they have complied with Rule 1.19(b) which requires that they file an
undertaking promptly to report to Bar Counsel each instance of an overdraft of an IOLTA
account and agree to respond to subpoenas from Bar Counsel for account records.
Financial institutions need not make commitments with respect to the rates to be paid on
TOLTA accounts or the fees to be charged to such accounts. The Office of Bar Counsel
has authority to investigate and take appropriate disciplinary action against lawyers who
fail to comply with the requirements of the I0LTA rules.

The DC Bar Foundation administers the [OLTA program and works with finan-
cial institutions and lawyers to assist them in understanding and complying with the

{OLTA rules. Lawyers coming into possession of client funds required to be placed in

5 The Bar Counsel proposed three alternatives for improving lawyers’ access to and understanding of

Appendix B {a) moving Appendix B ino current Rule 1.15, at the end; (b} moving Appendix B mto
a new Rule 1.20; or (¢) always printing Appendix B at the end of the RPC, a pracuice that is not cur-
rently followed. We propose renaming Appendix B as Rule 1.20, as that option seems be the most
efficient and effective manner of incorporating the core IOLTA rules into the RPC.



interest-bearing IOLTA accounts must do so unless they file a notice with the District of
Columbia Court of Appeals opting out of the [OLTA program. In that event, they may
deposit funds that would otherwise be required to be placed in an [OLTA account in an
appropriately designated separate account whiéh is not covered by the IOLTA rules.
Earnings on [OLTA accounts are required to be remitied w the Bar Foundation for use
primarily in funding D.C. legal services providers, after deduction of IOLTA program
administration expenses.

General information and education about the IOLTA program is currently pro-
vided by the Office of Bar Counsel as part of a training course for lawyers on the han-
dling of client funds. In addition, the DC Bar’s Practice Management Advisory Service,
staffed by Keely Parr, provides onc-on-one advice to lawyers and law firms with ques-
tions about handling [OLTA-eligible funds.

4. Proposed Revisions to Reflect Guidance
Provided by Brown v. Legal Foundaton

Brown v. Legal Foundation of Washington upheld the constitutionality of
Washington State’s IOLTA program in a five-to-four decision by Justice Stevens." The
Court held that even assuming that a law requiring transfer of interest on client funds in
IOLTA accounts to a different owner - e.g., a state [OLTA program — amounted o a
taking under the Fifth Amendment, the taking was for a valid public use and the amount
of just compensation due was zero, 7 Since that decision, JOLTA programs around the

country have updated their governing rules to respond to guidance reflected in the

b 338178 216 (2003).

Justice Scalia, joined by Chief Justice Rehaguist and Justices Kemnedy and Thomas, dissented on the grounds
that a diferent st should apply to determining whether just compensation was due. 1d at 241 Justice Kennedy
guthored a separate dissent vaising First Amendment concerns. Id. at 253,



Court’s decision, and to clarify the constitutional scope of the programs. It 1s appropriate
for the District of Columbia to follow this course.

a.  Eieihie Client Funds

Under Brown, only client funds that cannot earn any net inceme (income in
excess of costs) for the client are permitted to be held in IOLTA sccounts. Typically, cli-
ent funds that are nominal in amount or are to be held for a short period of time are
unlikely to earn net income if placed in a separate account. Appendix B currently allows
funds “nominal in amount or o be held for a short period of time” to be placed 1n an
JOLTA account, but makes no reference to the standard referred to by the Supreme Court
in Brown — funds that cannot earn any net income. We recommend revising the rules 1o
incorporate this benchmark set out in Brown and to provide express guidance to lawyers
as to how to identify which of their client funds meet this benchmark. The following
proposed revised rules are drawn to accomplish these purposes:

Appendix B/Rule 1.20, subsection (a){6) - defines “eligible
funds™;

Appendix B/Rule 1.20, section {¢) — places decisions about
eligibility of funds for IOLTA in the good faith judgment
of lawyers and law firms and clarifies that lawyers and law
firms will not be charged with breaching ethical duty/rules
for having exercised good faith judgment whether chient
funds are eligibie for IOLTA;

Appendix B/Rule 1.20, section {d) ~ outlines general fac-
tors to be used by lawyers and law firms in determining
whether funds can eam income iIn excess of costs and so be
eligible for IOLTA,;

Appendix B/Rule 1.20, section (¢} — requires periodic
review by attorneys and law firms of JOLTA accounts
to ensure that factors determining eligibility have not

changed; and



Rule 1.15, section (e} and Comment [3] ~ requires lawyers
and law firms to place IOLTA-eligible funds i [OLTA
accounts.

b.  Retund of Interest

In line with most programs following Brown, Bank Guidelines issued by the DC
Bar Foundation currently provide for refund of earnings on IOLTA accounts remitted to
the Bar Foundation as a result of 2 mistake or overpayment.® Most jurisdictions address
this 1ssue in program guidelines rather than by rule or statute. We propose continuing ©
follow this course and, accordingly, no change is recommended 1o the TOLTA rules on
this point.

5. Proposed Revisions to Enhance IOLTA
Revenues and Promote Program Efficiencies

2. Moving from an “opt-out” to a comprehensive program

In 1985, the District of Columbia became one of the first jurisdictions to start an
IOLTA program. Most programs, like DC, were set up then as “opt-out” programs. In
the ensuing 22 years, IOLTA programs have been established in every State. Most
IOLTA programs, at last count 36 out of 52, are now comprehensive programs, including
the Washington State IOLTA program reviewed in Brown. States with comprehensive
IOLTA programs require all lawyers admitted fo practice in their state to place into
IOLTA accounts all IOLTA-eligible funds. Nine states started out with comprehensive
JOLTA programs, and at least 27 states have converted to comprehensive {OLTA pro-

grams. Included in this latter group are Alabama, Indiana, Maine, Mississippi, Missouri,

i This means that if funds in ap IOLTA account actually earn net income, those carnings can be
restored to the client,



North Carolina, Okizhoma, South Carolina, and Utah that converted n the last three
years.”

There are two principal reasons for converting to a comprehensive IOLTA pro-
gram: (i) enhancement of IOLTA revenue, and (ii) facilitation of administration of the
[OLTA program and enforcement of the obligations of attorneys and participating finan-
cial institutions. Our expert advisors tell us that converting to a comprehensive IOLTA
program has produced measurable revenue benefits. For example, in the six months
before converting to comprehensive IOLTA participation, South Carolina averaged
approximately $177,000 per month in JOLTA revenue. In the eight months following its
March 2005 conversion, monthly IOLTA revenues averaged approximately $325,000 -
an increase of over 83%. Indiana’s monthly IOLTA income increased by roughly 93%
following the State’s July 2003 conversion to a comprehensive IOLTA program, and
Utah's monthly IOLTA income increased by 30%. Oklahoma, which converted in July
2004, tripled its annual IOLTA revenue.”

The precise impact of conversion to a comprehensive program will depend on
three factors: the number of DC lawyers who currently hold IOLTA-eligible client funds

but have opted out of, or unilaterally failed to participate in, the DC IOLTA Program;

Conversion to comprehensive programs in Alabama, Maine, Missouri and North Carolina becomes
effective January [, 2008,

¥ Indiana, Mississippi, South Carolina and Utah adopted rules requiring financial institutions to pay
“comparable rates” on JOLTA accounts at the same time as they converted (o comprehensive pro-
grams. Oklahoma did not. Utah, however, had not yet implemented the rate comparability provisions
of its FOLTA rule, largely due w staffing constraints. The program director m South Caroling has
advised us that the revenue increase following conversion was due to the increase in number of law-
vers opening FOLTA accounts and 1o increases in the balances of existing [OLTA accounts as lawyers
placed all, rather than only a portion of, efigible finds in IOLTA accounts. Indiana estimates that
roughly 20% of its revenue gain was due to increased participation in the [OLTA program, with the
remaining 80% resuliing from rate increases on FOLTA balances. Mississippt moved to a compre-
hensive program and comparable rates effective January 1, 2007, Data reflecting the effect of these
changes are not yet available.
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the amount of client funds eligible for deposit in DC IOLTA accounts, but not currently
held in such accounts; and the interest rate provided by the financial institutions holding
such accounts. We have been unable to identify the number of lawyers currently not
participating in the DC IOLTA program, in part be:céuse the District of Columbia Court
of Appeals has no solid mechanism for tracking which lawyers have “opted out.” In
some measure that is because opt-outs must be completed by an individual lawyer, while
[OLTA accounts can be opened and held by Jaw firms. In addition, there have been mis-
communications between lawyers and financial institution staff about when IOLTA
accounts are required and what vehicle qualifies as an IOLTA account.

We also do not know whether all lawyers currently participating in the District’s
IOLTA program place all IOLTA-cligible funds in DC IOLTA accounts. According to
our expert advisors, anecdotal information from some of the recently-converted programs
suggests that prior to conversion, many lawyers were placing some, but not all, IOLTA-
eligible funds in IOLTA accounts. The shift to a comprehensive IOLTA program
increased the total amount of funds held in IOLTA accounts, thus increasing IOLTA
revenues. Also, conversions have been accompanied by cutreach and training of both
attorneys and financial institutions, which no doubt further enhanced compliance.

We have been advised that jurisdictions that have converted to a comprehensive
rule have experienced little opposition to this change. In the case of recent conversions,
this may be due to the fact that the change enjoyed strong and visible support of judicial
and bar leaders. It is the sense of those involved that this strong support facilitated the

CORVersion process.
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The draft revised rules require every lawyer admitted to practice in D.C. periodi-
cally to certify, personaily or through the law firm with which the lawyer is associated, in
a form and manner approved by the DC Bar, that all eligible funds are held in an [OLTA
account. Certification is a reasonable and necessary mechanism to assure that lawyers,
law firms, and financial institutions understand and are complying with the IOLTA
rules. We anticipate that responsibility for certification and the administrative expenses
associated therewith will be shared by the Bar Foundation and the Bar and that details
of reaching out to attorneys about the rule changes and phasing in, implementing, and
funding the certification process will be worked out mutually by the two organizations
and embodied in @ memorandum of understanding.'’ We do not envision that failure or
refusal to comply with the rule requiring periodic certification would subject the Bar
member fo administrative suspension. Rather, as at present, noncompliance with any
of the IOLTA rules would be addressed by the Office of Bar Counsel pursuant to the
normal disciplinary process,

Proposed changes converting the District’s IOLTA program from “opt-out” to
“comprehensive” are:

Appendix B/Rule 1.20, section (b) — changes JOLTA par-
ticipation from opt-out to comprehensive;

Appendix B/Rule 1.20, section (§) - requires DC Bar mem-
bers, personally or through their law firms, to certify, peri-
odically, in a form and manner approved by the DC Bar,
how they are holding IOLTA-eligible funds; and

I According to data reported by 49 IOLTA programs for 2006, 42 required attorneys (o report their
IOLTA compliance status on a regular basis, ofien with their annual payment of bar dues or registra-
tion statement. See “TOLTA Compliance Reporiing Information 2006” attached as Attachiment No. 1.
For example, Maryland, New Jersey, Oklahoma, and Texas require attorseys o report [OLTA nfor-
mation annually. Fach jurisdiction takes 4 slightly different approach to reporting, but the end results
are comparable: the IOLTA program has a record of attomey compliance with the Swe’s JOLTA
rules, and can deternine the need for further outreach and edueation 1o secure better compliarce.
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Rule 115, section {e} and Comment [3] - requires lawyers
who hold IOLTA-eligible funds to place them in an IOLTA
account.

b.  Rate comparability

in recent years, banks in D.C. have paid low interest rates on [OLTA accounts,
sometimes as low as one-tenth of one percent. As of May 2007, with the Federal Funds
rate at 5.25%, JOLTA rates in D.C. averaged 1.6%, and ranged from a low of 0.15%
to a high of 4.25%. Putting to one side advances at five banks brought about by the
Foundation’s DC-IOLTA Preferred Bank Initiative, through which the Foundation nego-
tiates with individual banks to provide higher rates on IOLTA accounts, most of the DC
[OLTA accounts were held at banks paying rates of 0.987% or lower.'* Plainly, a move
to rate comparability will materially enhance eamings on [OLTA accounts.

The proposed revised rules incorporate the concept of rate comparability for
IOLTA accounts. To be approved by the BPR as a depository for IOLTA funds, finan-
ctal institutions will have to file with the BPR an undertaking agreeing to pay on their
IOLTA accounts interest or dividend rates, and charge fees, that are comparable to the
rates they pay and fees charged on similarly situated non-IOLTA accounts,

The shift to rate comparability in D.C. will be implemented by several rules
changes, including: setting of guidelines for determining what are comparable rates;
~ allowing funds in {OLTA accounts to be invested overnight in repurchase agreements and

money-market funds, vehicles available to non-IOLTA depositors that offer opportunities

2 As a result of the Foundation’s DC-IOLTA Preferred Bank Initiative, several banks have increased
their rates, As of August 2607, rwo 101.T A Preferred Banks paid a flat rate of 4% and one 3 flat rate
of 4.25%, but these three had very few IOLTA accounts. Citibank, the fourth Preferred Bank, paid
rates up to 4%, tiered 1o the size of the account, and had the largest number of accounts and the
highest IOLTA deposits of any bank in the District of Columbia. SunTrust, the most recent bank to
join the ranks of Preferred Banks, paid uered rates up to 75% of the Federal Funds rate, and had the
fifth largest number of IOLTA accounts,
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for earnings greater than those customarily produced by the interest-only accounts in
which most IOLTA funds are now placed; and spelling out protections to secure the
safety of the IOLTA funds where so invested.

i, Setting a comparable rate

Nothing in the current DC IOLTA Rules establishes minimum interest rates for
[OLTA accounts and, as noted, these rates in D.C. have lagged well-behind the Federal
Funds rate. The process of negotiating with individual banks to secure higher rates,
engaged in by the Bar Foundation for almost two years, has proven to be a time-con-
suming and less than satisfactory option. Negotiations take many months and ground
gained can be easiiy lost when there s a change in personnel or a realignment of respon-
sibilities at a financial mstitution that requires the education and negotiation process
to start anew.”” Some banks have not responded to communications from the Bar
Foundation inviting discussion of the Preferred Bank Initiative,

Under the revised rules, financial institutions’ participation in the [OLTA pro-
gram would continue to be voluntary. However, if a financial institution wishes to be
approved as a depository for IOLTA accounts, it will be required to file with the BPR an
undertaking both to pay interest and dividend rates on those accounts comparable to the

rates their non-IOLTA customers receive for comparably sized non-IOLTA accounts

By wayv of example, the Bar Foundation worked for nine months 10 secure a meeting with one
Anancial mstitution that was paying between 0.16% 10 1.6% on total IOLTA holdings of roughly
$13 million, generating monthly IOLTA mcome of roughly $16,000. In contrast, the October 2006
balance of $14 million at a DO Preferred Bank generated monthly income of 348,000, As another
example, one of the Foundation's IOLTA Preferred Banks realigned responsibility for JOLTA
accounts to a regional manager, resulting in a decrease i the IOLTA rate and the loss of Preferred
Bank status for that institution.
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and to assess onty customary, reasonable fees and charges against such earnings. " The
revised rules provide that a financial institution may fulfill its undertaking etther by

{a} setting rates that can be verified as comparable to those paid on non-IOLTA accounts,
or (b} offering the “benchmark” rate set periodically by the Foundation pursuant to the
TOLTA rules.

As noted at the ocutset of this memorandum, amendment of the TOLTA mules to
make rate comparability a condition to approval by the BPR of financial institutions as
depositories for [OLTA funds should enhance significantly the funding for legal services
for the disadvantaged. The Courts of the District of Columbia have recognized the pro-
vision and funding of such services as a major obligation of all members of the bar.
Channeling attorneys' IOLTA funds into institutions otfering comparable rates will help
fund legal services for the disadvantaged.

Recommended changes are:

Appendix B/Rule 1.20, subsection (H(1)(A) - identifies
“comparable rates”,

Appendix BRule 1.20, subsection (£}{1)(B) - provides for
setting of a “benchmark” rate; and

Appendix B/Rule 1.20, subsections (F(1 A and (2) ~
allow banks to pay higher rates on IOLTA.

il. Approval and momtoring of financial institutions
as depositories for [OLTA-¢liaible funds

Under current rules, the BPR maintains a list of approved depositorics for IOLTA
funds. To be approved, financial mstitutions must file with the BPR an undertaking to

report overdrafts on IOLTA accounts 1o the Office of Bar Counsel and to respond to sub-

" The undertaking proposed in the revised rules alse makes explicit the financial institutions’ agreement

to provide saandard reports o the Bar Foundation about the IOLTA zccounts they hold. Such reports
are to be provided under the existing rules, but compliance has been spotty.
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poenas from the Office of Bar Counsel for account records. See Rule 1.19(c). Proposed
revisions add another requirement to approval by the BPR: the financial institution must
file with the BPR an undertaking to pay comparable rates on HOLTA accounts as defined
by the [OLTA rules, to assess only customary and reasonable fees on such accounts, and
to report to the Bar Foundation data respecting their IOLTA accounts from which the
comparability of rates and fees can be monitored. For programmatic and staffing rea-
sons, we propose that the Bar Foundation perform the respoansibility of (a) monitoring
whether financial institutions are fulfilling their undertakings to pay comparable rates and
{b) reporting any findings of noncompliance to the BPR, Bar Foundation staff already
work with the financial institutions on their IOLTA programs, and this task follows natu-
rally from this relationship. We contemplate that the Bar Foundation will publish, and
keep updated, in the Bank Guidelines, the procedures to be followed in determining com-
parability of rates for those institutions which do not choose the “benchmark™ option.
Relevant changes are:

Rule 1.19, section (¢) - provides that to be approved by the

BPR as a depository for [OLTA funds, financizal institu-

tions must file an undertaking to fulfill the requirements of

Appendix B/Rule 1.20 (f) and {(g) for payment of compara-

ble rates, assessment of reasonable fees, and reporting data
respecting [OLTA accounts to the Bar Foundation.

Appendix B/Rule 1.20, section (h) states that the Founda-
tion shall monitor fulfillment by financial imstitutions
approved as IOLTA depositories of their undertaking to
pay comparable rates, assess reasonable fees, and provide
periodic reports, and shall fransmit to the BPR findings of
noncompliance.
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i, Expanding the kinds of accounts authorized
to receive and hold IOLTA Funds

Under existing rules, [OLTA funds must be held in interest-bearing “trust” or
“escrow” accounts subject to withdrawal upon request and without delay. Such accounts
must be at federally-insured depository mstitutions. Se¢e Appendix B, Sections (a), (b).
Those institutions must be approved by the BPR in order to hold client trust funds. While
the rules do not otherwise limit the kind of investments i which the balances in such
IOLTA accounts can be placed, as a matter of practice [OLTA funds have been held in
interest-bearing checking accounts without investment in available vehicles that offer
higher returns.

The proposed changes allow IOLTA funds to be deposited in checking accounts
with a “sweep” feature allowing investment in daily overnight financial institution repur-
chase agreements and open-end money-market funds. These investment products are
available to non-IOLTA customers and produce higher rates of return than do ordinary
interest-bearing checking accounts.

The proposed rules, patterned after rules adopted in other jurisdictions, are drawn
to munimize the risk o [OLTA funds while they are invested in such products. As set
forth in Rule 1.20{a)(4), the repurchase agreements must be fully collateralized by U.S.
Government Securities and may be established only with an eligible institution that is
“well-capitalized” or “adequately-capitalized” as those terms are defined by federal stat-
utes and regulations. To be eligible for IOLTA funds, open-end money-market funds
must be invested solely in U.S. Government Securities, must hold themselves out as a
“money-market fnd” as that term is defined by federal statutes and regulations, and, at

the time of the mvestment, must have total assets of at least $250 million.



Account security comes both from the level of collateralization required as well
as from the investment limitations imposed on funds in IOLTA accounis - namely, that
investments must be backed by US Government Securities. Jurisdictions that have
studied and implemented changes allowing banks and other depositories for IOLTA
funds to offer checking accounts with a sweep feature have found the legal and bank-
ing communities to be largely receptive to the changes we are proposing. Florida and
Massachusetts, for example, worked closely with their respective state bankers associa-
tions in finalizing and implementing the change to rate comparability. We hope that a
similar approach can be followed in D.C.

The revised rules retain unchanged the definition of “financial mstitutions”
eligible as depositories for IOLTA funds. Compare revised Rule 1.19(h) with existing
Rule 1.19(g). Under this provision, the institutions authorized as depositories for [OLTA
accounts are banks, savings and loan associations, credit unions, savings banks and other
businesses that accept for deposit funds held in trust by lawyers or law firms whose
accounts are insured by aﬁ'agenc-y or instrumentality of the United States. See proposed
sections:

Appendix B/Rule 1.20, subsections (a)(4) and (5) — define

authorized accounts and specify required protections for
IOLTA funds;

Appendix B/Rule 1.20, subsection (f)(1}{A){) ~ authorizes
overnight investment of balances in IOLTA accounts in
daily (overnight) financial institution repurchase agree-
ments or open-¢nd money-market funds;.

Rule 1.19(h) and Appendix B/Rule 1.20, subsection (a)(2)
- define financial institutions eligible as deposiiories for
IOLTA accounts.
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iv.  Rate comparabilify programs in other States

Sixteen States have adopted the rate comparability elements proposed in the
proposed revised rules — namely, requiring lawyers to place IOLTA funds in financial
institutions that provide comparable rates; atlowing IOLTA funds to be invested in
checking accounts with a sweep feature allowing daily overnight investment of balances
in financial institution repurchase agreements and money-market funds; and de-linking
IOLTA rates from particular products such as consumer checking accounts. Eight such
programs took effect recently (Connecticut on September 1, 2006; Massachusetts and
Mississippi on January 1, 2007; Arkansas on February 1, 2007; Texas on March 1, 2007;
[llinois and Minnesota on June 1 and July 1, 2007, respectively; and New Yofk on
August 15, 2607), Two other programs, Maine and Missourt, become effective on
January 1, 2008. The Governor of California has signed legislation calling for compara-
ble rates which is to become effective in 2008. Five other programs (Alabama, Florida,
Michigan, New Jersey, and Ohio) implemented rate comparability earlier.”” New Jersey
implemented its rate comparability program in 2004, Its experience is relevant: IOLTA
revenue more than doubled (from $15.4 mullion in 2004 to $32.2 million in 2005}, and
interest rates have risen from an average of 0.6% to an average of over 2%. In addition to
these 16 States, four other States have incorporated some, but not all, of the three core

rate comparability elements into their IOLTA programs.'®

In addition, other States have made sigaificant progress towards implementing comparability.
Louisiang has filed rules with their courts to implement comparability. The Maryland Bar has
presented revised rules o implement requirements for full comparability of rates on IOLTA
accounts to the State Court of Appeals which has scheduled a hearing for December 3, 2007,

These four states are Indiana, Pennsylvania, South Caroling, and Utah.
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¢. Specifving allowable fees financial institutions may charee

Many IOLTA programs have clarified what service charges and fees can be
charged against interest and dividends eamned on I0LTA accounts, and what charges
and fees must be paid by the attorney or law firm holding the account. The current DC
{OLTA Rules do not do so. The proposed changes both provide such clarification and
ensure that JOLTA accounts will be on even footing with similar, non-IOLTA accounts
as far as fee charges are concerned. Recommended changes are:

Appendix B/Rule 1.20, subsection (a)(1) - defines “allow-
able reasonabie fees”;

Appendix B/Rule 1.20, subsection (£)(3) - requires fees and
charges to be set in line with customary practice for non-

59,47

IOLTA accounts, and eliminates “negative netting”;

Rule 1.19, section (¢}: provides that to be approved as
an IOLTA depository financial institutions must under-
take to comply with the reasonable fee requirements of
Appendix B/Rule 1.20, subsection (f}(3).

6. Response to Questions Posed by the
District of Columbia Bar and Bar Counsel

Following receipt and review of the proposed [OLTA rules revisions and support-
ing materials circulated June 1, 2007, DC Bar representatives and Bar Counsel asked the
IOLTA Rules Review Subcommittee to consider and address several questions. We
summarize here both the questions and our responses.

(@)  Isthere an affirmative legal basis for the Court/DC Bar to prohibit

a lawyer from having an IOLTA account at a bank which does not
offer [OLTA accounts at comparable rates? It would be helpful

g “Negative netring” refers to the practice of assessing & flat per-account fee {e.g., @ monthly fee of $10) on each

I0LTA account hehd at a particular bank, and deducting the total of such fees from the rotal interest sarned on all
such IOLTA accounts. As a result, even if a single FOLTA account ondy eams $2 in interest, the bank recoups s
service fee by deducting it from interest earned on that account and all other I0LTA accounts. One bank with
DO IOLTA accounts currently follows this practice, and deducts over $1,000 per month in total fees. This bank
does not aggregate the [OLTA accoums for any other purpose,
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not only to know that there have been no challenges raised in other
jurisdictions, hut also to have affirmative support for the proposi-
tion that the Court has the authority to mandate comparable rates
as part of an IOLTA program,

Qur expert advisors tell us that the authority to issue rules mandating [OLTA
resides in the well-recogmzed jurisdiction of state supreme courts over the practice of Jaw
and the regulation of lawyers.'® All but five jurisdictions mandate IOLTA programs
through rules of their highest courts. This authority, according to the ABA Commission
on IOLTA, has not been challenged in any legal proceeding. Our IOLTA advisors tell us
that many courts have adopted rules prohibiting lawyers from establishing and maintain-
ing any general trust accounts in banks that have not agreed to advise lawyer regulation
authorities of trust account overdrafis. These overdraft notification requirements, which
have existed for many years in more than 40 States, are an example of courts requiring
lawyers to use only those banks that comply with that rule. As with the TOLTA rules,
such requirements are voluntary: If financial institutions do not wish to give such notifi-
cations, they are under no obligation to offer such accounts to lawyers.

(b)  How great are the odds that banks currently participating in
IOLTA will decide to pull out if a comparability rule 1s adopted
because the cost of offering IOLTA accounts will become unac-
ceptabie?

Our IOLTA experts advise that to date no bank has pulled out of JOLTA to avoid
paying comparable rates. They say that the odds are low that financial institutions would

do so. Even with comparable rates, which, of course, are paid on similarly situated pri-

vate accounts, IOLTA accounts are profitable. This 1s so because, when approved, the

See Brown v. Legal Foundation of Wash., 338 U.S. at 220 (“{T]n Washington, a5 in most other States,
the IOLTA program was established by the State Supreme Count pursuant to its authority to regulate
the practice of faw.”). This authority of the court was cited by the district cowrt in Rotk v. King,

Civ. No. 03-1109-RMV, 2003 WL 4436163 (D.D.C. 2005}, as the foundation for issuance of a new
Superior Court rule establishing panels of counsel for appointment in family court cases.
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revised rules will only require financial institutions to make available to JOLTA accounts
nvestment products they have previously decided to offer to non-IOLTA customers, pre-
sumably because those products make money for the institutions. By refusing to offer
comparable rates, financial institutions would also risk losing the earnings they enjoy on
fawyers’ and law firms’ operating accounts which, almost umiformly, are located at the
same nstitution as the IOLTA accounts.

Most of DC’s IOLTA accounts are held by banks that operate nationally or
regionally, and that already offer [OLTA accounts in jurisdictions with comparability
rules.”

() Annual certification on or with the DC Bar’s dues statement proba-
biy 1s problematic. The dues statement 1s already complicated.
Obviously, a stand-alone letter is an option. What are other viable

options? Can the goals of certification be accomplished by some
other means?

A number of States incorporate IOLTA participation certification into their annual
attorney registration process. Some require such certification with their dues form; others
request, but do not require it; and others have a separate form available either in hard
copy or electronically. IOLTA certification, according to information from other IOLTA
programs, is an important part of an effective IOLTA program. Several jurisdictions are
moving to on-line [OLTA cerification. Database software and sample IOLTA certifica-
tion language are available through the ABA 1OLTA Clearinghouse and our contacts

with other IOLTA programs. The Foundation will work with the DC Bar to identify and

DC has a large legal community but 2 smail banking community. Only 28 banks currently participate
i DC's IOLTA program, and only 20 of these banks reponted holding any IOLTA accounts as of
June 1, 2007. This is in contrast to other jurisdictions in which comparably sized legal communities
have 100 or more banks from which o choose.

o
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develop useful, practical models for certification and the administrative EXPENses associ-
ated therewith.

(&)  How will compliance be monitored and by whom? For example,
what happens when lawyers fail to certify? I suspension is the
consequence, is the suspension a disciplinary one?

The "IOLTA Compliance Reporting Information 2006,” attached as Attachment
No. 1, reports for 48 States and the District of Columbia whether penalties exist for not
certifying participation in JOLTA and, if so, what those penalties are. Jane Curran,
Executive Director of the Florida Bar Foundation and its IOTA program, advises that in
Florida and the other States with comprehensive IOLTA programs, except Texas, there is
no specific discipline provided for faifure to put {OLTA eligible funds into an IOLTA
account. Rather, the disciplinary process is the same as it is for failure to comply with
any rule goveming lawyers. The Bar Foundation will continue to work with the DC Bar
and the Otfice of Bar Counsel to identify sound and reasonable compliance practices and
procedures. As noted, supra, p. 12, administrative suspension for failure to certify com-
pliance with the [OLTA rules is not envisioned. Failure to certify would be subject to the
regalar disciplinary process.

(e}  Have there been any legal challenges to IOLTA rate comparability
rules based on a claim that limiting JOLTA accounts to financial
mstitutions that pay comparable rates tortuously interferes with
contractual relationships between those institutions and their client
law firms and attorneys?

According to the ABA staff of the Commission on IOLTA, there have been no
such challenges or arguments raised in any of the jurisdictions that have adopted com-

parability rules.

{f) In the event a forged check is drawn on an [OLTA account and
honored, would the account enjoy the same level of protection
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from such a loss under the revised rules that it enjoys under the
current rules? Assuming that under the current rules, FDIC tasur-
ance or bonding insurance would make the IOLTA account whole
for any such loss, would there be a risk under the revised rules that
some or all of the loss would have to be made up by the Client
Security Fund?

Having reviewed this question with otr IOLTA expert advisors, we believe that
any risk that a loss due to a forged check would have to be made up by the Client
Security Fund would be no greater under the revised IOLTA rules than it is today under
the current IOLTA rules. As noted earlier in this report, the subcommittee proposes no
change in the institutions eligible as depositories for [OLTA accounts. Today such
institutions have bonding insurance that covers loss due to forged checks. These instifu-
tions purchase such insurance because it is no longer economi¢ for them to check the
signature on each check against the signature cards account holders have filled out that
are on file with the institution. Rather than dishonering forged checks because the
signatures do not match, the institutions generally honor such checks and rely on therr
bending insurance fo cover the losses, The revised rules do not change either the
institutions or their customary practices in protecting against losses to account holders
due to forged checks.

7. Conclusion

Based on the foregoing, the IOLTA Rules Review Subcommittee (DC Bar repre-

sentatives abstaining) request that the attached proposed revisions to the Rules Governing

the DC IOLTA Program be approved by the Board of Directors of the Foundation and

rransmitted, along with this report, to the D.C. Bar with a request that the Board of



Governors petition the Court of Appeals for the District of Columbia to adopt the revised

rules.

Respectfully submitted,

IOLT?% Ruk’s Rmmw Subcommutee
Lawrence Bloom

Carrie Fletcher

Katherine L. Garrett

Andrew H, Marks

Wallace E. Shipp, Jr.

Stephen J. Pollak, Chair

Attachments

A
L 0



ATTACHMENT 1



1OLTA Compliance Reporting Information 2006

Source: HOLTA Clearinghousa Hatabase - Self Reporting by Programs

Ave tawyers reguired 1o Ara there Doas
rppurt their compliance penaities program
with or gxanption from of ot abiain
durbsdiction fie HOLTA cde o statute  Reporting Body  Form Used How clien  reporting Specific penattios information
Alubatiin 4
Alaski Y Adaska o s Motice tach Yew Y Adiinisiaive suspension Y
ABSGCI G
Arizong Yy The Sinte B of Fhair dues Annuutly Y Disciphnary woon by e Siake Noneempiianoe
Adbeans stafuaend Tius ,.:_.:..:ﬁ”_ X r
ariosn
Arkaigas ¥ 1w the ek of the HAL 1A Annuuily ¥ They we vepocted o e Offee of Y
Askansuy Suprenw Camiplimce Pewliasiomd Cuicuet
o Stutenind
Cadifurina 8]
Cuturinde ¥ Clsdorahs Supicine Cluitifbuntion Annsally I ¢
lonny tarin
st hs Cn g ¥ Stutewise Aljuney Agaratly ¥ hipdher veatain vircumsignees y
LIrieyaned Replaration
Lo Fogis
{ebavaen ¥ Suprame Cowi ot Yauly Annwally Y Without registraion kavyers may Y
Lielawame [T ok prnclice fuw fiilure to E_::.,n
HALTA at ihe coutty disceetion
Frstreivct o £ ufundbinu P4
L TR N ¥ Pl Floridy B Annund B Foe Anroatly ¥ Swmne us o uoy vietation of The v

ERICEREHIE

Budes Hegulatiag The Florids Bar

Friday, Soae 1Y, FIER

Pape b oof b



Ara there

Are linwyers redquired 10 Doas
ropoct their compliance wm:m:mwm program
withy or exemiption from for now. obtain
Jusisdiction  the fOLTA rule of statute  Reporting Body  Forn lised How ofters  reporting Specific penalties information
Cigorgia il
Fhatwnis ¥ ' the Hawak P IV 0L TA Ashually T H the faen is sol completed, ey Y
Justiee Foundaliva Cegtification arg ashinindstsatively suspemsied.
FFonsnt shey musteprescit, Hie (ffce of
Phsciplinary Cousssel iay tuke
action whiest this i discovered
tduho ¥ Kbishio Stale g Tdabo Stote My Avniaily ¥ Clasuot be Eiveosed (but loosely Y
Trusi Accoust citorecd)
Clervificiing
FH IS ¥ T the Supsvine Aniiil Ardiuitly Y Huspension ot Heense B
ot vie ARDU Hegiatraton
fisehbein N Cerk of the Alloiiey Annually Y My be subjent 1o sciinisivative Y
Hadiung Supreno Anaind SIBNgIRIS G
Lo Raopisvation
oo o
fuwiz
Koneasi ¥ Foasas Clerk o v
e Supicie Lo
Kuntuvky Y Lentucky HOL T Kentocky Pvery Crtlier 3] y
Fund PBoand of FOLLTA ol ¥ e
Prisstees Cranjiiange
Cenitivation
ot
oot ¥ LHTce of St b Aakiuily Y y

Phsiphinady
Counged

pepbiliakis
studainet

Fiighiy, Jaane 2%, 2007

Pupe d ol b



Jurisdiction

Avre there

Pviasni

Bt wluind

ivdichiyin

bz

G ERTRIRRTREY|

Are lmwyers regiired o Doey
’ report their compliance penattios program
withy or exeinption from tor not obtain
the SO TA sube ur statute  fleporting Body  Ponm Used How oftenn  reporting ecific punalties infonmation
Y Yomd of Ovesseers Anmud Trust Yosudy 4 ¥
o dhae fha Apcoakl Hepon
wnd 100.TA
Vlewtion
¥ fbiig yhisind it ol Asterunl HLTA Awraaity N Je ure Gpeiibed ja the Rule ¥
Apgrenls Consipiianoe
fReprani
N Ihassochumuiis Rupistiion Astrafly Y Adimiusaiive suspensivn v
fhowd of e Ststesniog
y Sure P of B Prues Aqnaily Drelay of Hovnsing v
hichigan Shdsnient B
- . linnesuia Atlorney Agppbty Y Suspenston B ilu w poy
Suproas Lot X wninl Fee Faibore e nsiddaie
Satenncnt GBIty resul o peo i o
disviphing
¥
s Y ek ol e A Asnunily ™ v
Supreine Lo Adbosney
Eranrisl e
Fuonss
Y Siofe Haa Oa Cotaplianet Aty M
[T ST Bsish provided
by Siate B
¥ Firy AssoUiiEien Trast AsCoslas Spusally i

Adiidavii

The FULEAF
Feseives i oy
af the alficheysl

iy, e FY, 2T




Are there

Are lowyers required (o oes
report telr cumphance penaities program
with or exemption from for not obtain
Surbsadiction thie HOUTA nude or statuiae Reporting Hody Form Used How offers  reporting Bpecitic penalties hformation
rovidu ke Suprosie Cot of Furm provided Agunsully i ¥
Fhuv ik by e coart
Maw | enpishine 1 Piow |lsnpaldee ISR WIN Auundiy ] y
Fousdution Wersinion
k1]
Pewr duisivy ¥ Pl 300TA .w,,:.x_ fCH Hp.} Aamatkudly ¥ Prevlared adainiatiativedy v
uf the {ia of Mow ERUTEAEE TR ebipilbe 10 gnactice Taw by cours
hueputy JRASTETH
I SR ¥ N Lt o o I st N y
Shex e S vortificuiion ot
Lo REPTT L HEFUH
Mo Vink 3 2
forth O aretat Y RS Agnaual Proes Antlally I3 v
foiie
Féareh ki
i ¥ Supreiae £t Pisnsiaiad Vlwvery Foyems Y Flaadied by Supreme out of vy
repbitation i CHdo's Dhsciphiay Councit
COrbdindioidn Y Cibdulbisigs Srirnand dues Asaithtity Y Menfaery s thoed with possible y
Antainilivn st drscipilmsy scbon throagl the
WshaTiatin
e ¥ Ornepuoin Sute B Anviviut Avpaaily Uhiskes veviesy ¥
Corrifientioi ui
Crorngdianey
Py v i thseighinary Bosid A Adomney™ Anolly The Form will it be processed Y

wi The Hupresic
it od PA

Anpusd e

1o

wathisnd the corsficsting

Foadiduay, dune 23

E4121

Page d ol 4



Surbsdiction

Ave lwyers requiied o
repint thetr compliance
with or exeinpiion from
tae MV A rule o slatit

Reportbing Body

Forim dsed

Are there

Does
program
obtain
information

Hlhioade xhiuad

Sorrth ool

Houlh rakota

Toniie:

iy

i b

Vs

Vgt Lty
Wi

WolsHaipt

Wi Wi

Seiyd conplig

fuginy Lo dia
Fonubibion

Sepatl Craroting Bar

Houed of
ko
Responsibihity

sl bk

o xas Faual
EYdE
Fougdatiog

it Jushice

i B
i) Huh

W

Soeppe e ot

Aazoiy Laeiotig

WEHA

Wsl Virginin 13
Fonttuiion

YA UTA uolice
aed cortiiivation
ob comphoance
fein

Pivense fee
EIRIS EH

Rugdspiion
stnlen ket

Fupet forms
inatbed-ay 2U06
i AP fat
finw

HHUEA $rast
Al
{Cabivication

jacuense
Ruiewol

Pisist acuniy
whbeststion

P Powndatios
o

penalties
for not
How oflen  reporting Spaciic penalties
Anmuntly H
Anuiaily M
Agaiatly &
Anniably Y Azt of soncomphisnee is
the Bupresie Ui and Mtornseys
e StHeo] u suspension,
Agirmally Tt will be detennined by
e Couns diis Gotodey
Foyery pwer yonrs Y Atoarney bavoine will not be
HE R
Aspuntly
Aummuaity Y Vivdntion ol Mades af Prolessisaal

Oompduct

Bar
Foundation
Kewps
cosaplinncs
forms en file

¥

Baokduy, June $9, 2067

Fage S ol &



Are favwyers reguired W

veport ey compliance

witly or exemption frotn
Jurisdiction e 0L TA rule o statule

Reporting Body

Form Usead

Are thers

penaltics

for not
How often  reporting

Bpecific

pefvaltie

Boes
program
obtain
itformation

RN A1 A AR 0! b T

Wiswunsin ¥

S g ki

Wiseolisia i
ol 1 uwyer
Repulaiion (OLR}

W oystiing ke P

WY psunipsies Slate
o duees
statenend, OL R
tuiing

Adapusl Hoevose
foe staluinent

Ausduthy Y

Anpsatby Y

Suspuisiug

Friday, fua 7892007

Fage G ot b



- REVISED RULES



November 2, 2007

Proposed Revised Rule 1.15 Safekeeping Property

(@) A lawyer or law firm shall hold property of clients or third persons that i in the
lawyer’s or law firm’s possession in connection with a representation separate from the
lawver’s or law firm’s own property. Funds shall be kept in a separate account
maintained in a financial institution as defined in Rule 1.19(h). Other property shall be
identified as such and appropriately safeguarded; provided, however, that funds need not
be held in an account in a financial institution if such funds (1) are permitted to be held
elsewhere or in a different manner by law or court order, or (2) are held by a lawyer or
taw firm under an escrow or similar agreement in connection with a commercial
transaction. Complete records of such account funds and other property shall be kept by
the lawver or law firm and shall be preserved for a period of five years after termination
of the representation,

{b) Upon receiving funds or other property in which a client or third person has an
interest, a lawyer shall promptly notify the client or third person. Except as stated in this
rule or otherwise permitted by law or by agreement with the client, a lawyer shall
promptly deliver to the client or third person any funds or other property that the client or
third persen is entitled 1o receive and, upon request by the client or third person, shail
promptly render a full accounting regarding such property. subject to Rule 1.6.

(¢) When in the course of representation a lawyer or law firm is in possession of propetty
in which interests are claimed by the lawyer or law firm and another person, or by two or
more persons to each of whom the lawyer or law firm may have an obligation, the
property shall be kept separate by the lawyer or law firm until there is an accounting and
severance of interests in the property. If a dispute arises concerning the respective
interests among persons claiming an interest in such property, the undisputed portion
shall be distributed and the portion in dispute shall be kept separate by the lawyer or law
firm until the dispute is resolved. Any funds in dispute shall be deposited in a separate
account meeting the requirements of paragraph (a}.

(d) Advances of unearned fees and unincurred costs shall be treated as property of the
client pursuant to paragraph (a) until eamed or incurred unless the client gives informed
consent to a different arrangement. Regardless of whether such consent is provided,
Rule 1.16(d) applies to require the return to the client of any unearned portion of
advanced legal fees and unincurred costs at the termination of the lawyer’s services in
accordance with Rule 1.16(d).

{e) A lawyer or law firm that holds funds for a client or third party that are nominal in
amount or to be held for a short period of time and that cannot earn income for the client
or third party in excess of the costs incurred to secure such income shall place those funds
in one or more interest- or dividend-bearing accounts for the benefit of the charitable



R
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purposes of an “Interest on Lawyers Trust Account ¢ IOLTAY program. The IOLTA
program rules are set forth in Rule 1.20.

() Nothing in this rule shall prohibit a lawyer or law firm from placing a small amount of
the lawyer's or law firm’s funds into a trust account for the purposes of defraying
financial institution charges or to obtain a waiver of service charges or fees that may be
made against that account.

COMMENT

[1] A lawyer should hold property of others with the care required of a professional
fiductary. Securities should be kept in a safe deposit box, except when some other form
of safekeeping is warranted by special circumstances. All property that is the property of
clients or third persons should be kept separate from the lawyer’s business and personal
property and. if monies, in one or more trust accounts maintained with financial
institutions meeting the requirements of paragraph (a). Separate trust accounts may be
warranted when administering estate monies or acting in similar fiduciary capacities.
This rule, among other things, sets forth the longstanding prohibitions of the
misappropriation of entrusted funds and the commingling of entrusted funds with the
lawyer’s property. This rule also requires that a lawyer safeguard “other property” of
clients, which may include client files. For guidance concerning the disposition of closed
client files, see D.C. Bar Legal Ethics Committee Opinion Ne. 283.

(2] Paragraph (d) of Rule 1.15 permits advances against unearned fees and unincurred
costs to be treated as either the property of the client or the property of the lawyer, but
absent informed consent by the client to a different arrangement, the rule’s default
position is that such advances be treated as the property of the client, subject to the
restrictions provided in paragraph (a). In any case, at the termination of an engagement,
advances against fees that have not been incurred must be returned 1o the client as
provided in Rule 1.16(d). For the definition of “informed consent,” see Rule 1.0{e).

£3] The District of Columbia Court of Appeals has promulgated specific rules requiring
lawyers and law firms to place clients’ funds that are nominal int amnount or that are to be
held for a short period of time and cannot earn income for the client or third party in
excess of the costs incurred to secure such income into interest- or dividend-bearing
accounts for the benefit of the charitable purposes of an “Interest on Lawyers Trust
Account (IOLTA}Y” program.

[4] Lawvers often receive funds from third parties from which the lawyer's fee will be
paid. The lawyer is not required to remit to the client funds that the lawvyer reasonably
believes represent fees owed. However, a lawyer may not hold funds to coerce a client
into accepting the lawyer’s contention. The disputed portion of the funds should be kept
in trust and the lawyer should suggest means for prompt resolution of the dispute, such as
arbitration. The undisputed portion of the funds should be promptly distributed.



151 Third parties, such as a client’s creditors, may have just claims against funds or other
property in a lawyer’s custody. A lawyer may have a duty under applicable law 0
protect such third-party claims against wrongful interference by the client, and
accordingly may refuse to surrender the property to the client. However, a tawyer should
not unilaterally assume to arbitrate a dispute between the client and the third party, See
D.C. Bar Legal Ethics Committee Opinion 293.

[6] The obligations of a lawyer under this rule are independent of those arising from
activity other than rendering legal services. For example, a lawyer who serves as an
escrow agent is governed by the applicable law relating to fiduciaries even though the
tawyer does not render legal services in the transaction.

[71 A “clients” security fund” provides a means through the collective efforts of the Bar
to reimburse persons who have lost money or property as a result of dishonest conduct of
a lawyer. Where such a fund has been established, a lawyer should participate.

18] With respect to property that constitutes evidence, such as the instruments or proceeds
of crime, see Rule 3.4(a).
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Proposed Revised Rule 1.19 Trust Account Overdraft Notification

{a) Funds coming into the possession of a lawyer or law finm that are required by these
Rules to be segregated from the fawyer’s or law firm’s own funds {such segregated funds
hereinafter being referred to as “trust funds”) shall be deposited in one or more specially
designated accounts at a financial institution. The title of each such account shall contain
the words “Trust Account” or “Escrow Account,” as well as the lawyer’s or the lawyer’s
law firm’s identity, except that each such account established pursuant to Rule 1.20 shall
contain the words “IOLTA Account” as weil as the lawyer's or the lawyer's law finm's
identity.

(b) The accounts required pursuant to paragraph (a) shall be maintained only in

financial instifutions that are listed as “D.C. Board on Professional Responsibility (BPR)-
approved depositories” on a list maintained for this purpose by the Board on Professional
Responsibility, unless (1) the account is permitted to be held elsewhere or ina different
manner by law or court order, or (2) a lawyer or law firm holds trust funds under an
escrow of similar agreement in connection with a commercial transaction. If a lawyer

is a member of the District of Columbia Bar and practices law outside the District of
Cotumbia, BPR-approved depositories shall be used for deposit of any: (3} trust funds
received by the lawyer or law firm in the District of Columbia; (4) trust funds received by
the fawyer or law firm from, or for the benefit of, parties or persons located in the District
of Columbia; and/or (5) trast funds received by the lawyer or law firm that arise from
transactions negotiated or consummated in the District of Columbia, If such funds are
JOLTA-eligible funds as defined in Rule 1.20(a)(6), interest and dividends on such funds
shall be remitied to the District of Columbia Bar Foundation in accordance with

Rule 1.20(g).

(¢) To be listed as an approved depository, a financial institution shall file an undertaking
with the BPR, on a form to be provided by the board’s office, agreeing (1) promptly to
report to the Office of Bar Counsel each instance in which ani instrament that would
properly be payable if sufficient funds were available has been presented against 2
lawyer’s or taw firm’s specially designated account at such institution at a time when
such account contained insufficient funds to pay such instrument, whether or not the
instrument was honored and irrespective of any overdraft privileges that may attach to
such account; and (2) for financial institutions that elect to offer and maintain IOLTA
accounts, to fulfill the requirements of Rule 1.20(f) and (g). In addition to undertaking
to make the above-specified reports and, for financial institutions that elect to offer and
maintain IOLTA accounts, to fulfill the requirements of Rule 1.20(f) and (g}, approved
depositorics, wherever they are located, shall also undertake to respond promptly and
fully to subpoenas from the Office of Bar Counsel that seck a lawyer’s or law firm’s
specially designated account records, notwithstanding any objections that might be raised



based upon the territorial limits on the effectiveness of such subpoenas or upon the
jurisdiction of the District of Columbia Court of Appeals to enforce them.

Such undertakings shall apply to all branches of the financial institution and shall not be
canceled by the institution except upon thirty (30) days written notice to the Office of Bar
Counsel. The failure of an approved depository to comply with any of its undertakings
hereunder shall be grounds for immediate removal of such institution from the list of
D.C. BPR- approved depositories.

{d) Reports to Bar Counsel by approved depositories pursuant to paragraph (¢) above
shali contain the following information:

(1) In the case of a dishonored instrument, the report shall be identical to the over-
draft notice customarily forwarded to the institution’s other regular account hoiders,

(2} In the case of an instrument that was presented against insufficient funds but
was honored, the report shall identify the depository, the lawyer or law firm maintaining
the account, the account number, the date of presentation for payment and the payment
date of the instrument, as well as the amount of overdraft created thereby,

The report to the Office of Bar Counsel shall be made simultaneously with, and within
the time period, if any, provided by law for notice of dishonor. If an instrument
presented against insufficient funds was honored, the institution’s report shall be mailed
to Bar Counsel within five (5) business days of payment of the instrument.

() The establishment of a specially designated account at an approved depository shall
be conclusively deemed to be consent by the fawyer or law firm maintaining such
account fo that institution’s furnishing to the Office of Bar Counsel all reports and
information required hereunder. No approved depository shall incur any liability by
virtue of its compliance with the requirements of this rule, except as might otherwise
arise from bad faith. intentional misconduct, or any other acts by the approved depository
or its employees which, unrelated to this rule, would create liability.

{f} The designation of a financial institution as an approved depository pursuait to this
rule shall not be deemed to be a warranty, representation, or guaranty by the District of
Columbia Court of Appeals, the District of Columbia Bar, the District of Columbia Board
on Professional Responsibility, the Office of Bar Counsel, or the District of Columbia
Bar Foundation as to the financial soundness, business practices, or other attributes of
such institution. Approval of an institution under this rule means only that the institution
has undertaken to meet the reporting and other requirements enumerated in paragraph (¢}
above.

{g) Nothing in this rule shall preclude a financial institution from charging & lawyer or
law firm for the reasonable cost of producing the reports and records required by this
rule.



{h) Definitions:

“Law Firm” - Inciudes a partnership of lawyers. a professional or non-profit
corporation of lawyers, and combination thereof engaged in the practice of law.

“Financial Institution” - Includes banks, savings and loan associations, credit
unions, savings banks and any other business that accepts for deposit funds held in trust
by lawyers or law firms which is authorized by federal, District of Columbia, or state law
to do business in the District of Columbia or the state in which the financial institution is
situated and that maintains accounts which are insured by an agency or instrumentality of
the United States,
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Propesed Revised Rule 1.20 Interest on Lawyers’ Trust Accounts Program

(#)  As used in this Rule, the terms below shall have the following meanings:

{1 “Allowable reasonable fees” for [OLTA accounts are per check charges,
per deposit charges, a fee in lieu of a minimum balance, federal deposit insurance
fees, sweep fees, and a reasonable IOLTA account administrative or maintenance
fee.

{2)  “Bligible institution” means a financial institution as defined in
Rule 1.19¢h).

(3)  “Foundation” means the District of Columbia Bar Foundation, Inc.

(4)  “Interest- or dividend-bearing account” means (1} an interest-bearing
account, or {it) an investment product which is a daily (overnight) financial
institution repurchase agreement or an open-end money-market fund. A daily
(overnight) financial institution repurchase agreement must be fully collateralized
by U.S. Government Securities and may be established only with an eligible
institution that is “well-capitalized” or “adequately capitalized” as those terms are
defined by applicable federal statutes and regulations. An open-end money-
market fund must be invested solely in U.S. Government Securities or repurchase
agreements fully collateralized by U.S. Government Securities, must hold itself
out as a “money-market fund” as that term is defined by federal statutes and
regulations under the Investment Company Act of 1940, and, at the time of the
investment, must have total assets of at least $250,000,000.

{5)  “IOLTA account” means an interest- or dividend-bearing account
established by a lawver or law firm for JOLTA-eligible funds at an eligible
institution from which funds may be withdrawn upon request by the depositor as
soon as permitted by law.,

(6) “10LTA-eligible funds™ means those funds from a client or third-party that
are nominal in amount or are expected to be held for a short period of time
(“short-term funds™), and that cannot earn income for the client or third party in
excess of the costs incurred to secure such income.

(by A lawyer or law firm that holds IOLTA-eligible funds shall create and maintain
an TOLTA account in an eligible institution that meets the requirements of this Rule and
is on the list of BPR-approved depositories maintained pursuant to Rule 1.19(b). All
101 TA-eligible funds shall be deposited in the lawyer’s or law firm’s [OLTA account
unless, in the lawyer’'s or law firm’s good faith judgment, the funds can earn income for
the client or third party in excess of the costs incurred to secure such income.



(¢}  The determination of whether funds are nominat in amount or short-term so that
they cannot earn income in excess of costs shall rest in the sound judgment of the lawyer
or law firm. No lawver or law firm shall be charged with an ethical impropriety or other
breach of professional conduct based on the good faith exercise of such judgment.

(d)  Inthe exercise of a lawyer's or law firm’s good faith judgment in determining
whether funds can earn income in excess of costs, a lawyer or faw firm may take into
cansideration all reasonable factors including, without mitation:

(1) the amount of the funds to be deposited;

{2y  the expected duration of the deposit, including the likelihood of delay in
the matter for which the funds ave held;

(3} the rates of interest or yield at the financial institution where the funds are
to be deposited;

{4y the cost of establishing and administering a non-10LTA account for the
benefit of the chient or third party, including service fees, the cost of the lawyer's
services, accounting fees, and tax reporting costs and procedures;

(5)  the capability of a financial institution, a lawyer or a law firm to calculate
and pay income to individual clients or third partics; and

(6}  any other circumstances that affect the ability of the funds to earn a net
return for the client or third party.

{(€)  Alawyer or law firm shall review the IOLTA account at reasonable intervals to
determine whether changed circumstances require further action with respect to the funds
of any client or third party.

{H Participation by financial institutions in the IOLTA program is voluntary, An
cligible mstitution that elects to offer and maintain [OL.TA accounts shall fulfill the
following requirements:

(1) The institution shall pay no less on its IOLTA accounts than the interest
rate or dividend rate in (A) or (B):

{A}  The highest interest rate or dividend rate generally available from
the institution to its non-{OLTA customers when the IOLTA account
meets or exceeds the same minimum balance or other eligibility
qualifications on its non-fOLTA accounts, if any. In determining the
highest interest rate or dividend rate generally available from the
institution to its non-10LTA customers, an institution may consider in
addition to the balance in the IOLTA account, factors customarily
considered by the institution when setting interest rates or dividend rates
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for its non-fOLTA customers, provided that such factors do not
discriminate between FOLTA accounts and non-10LTA accounts and that
these factors do not include the fact that the account is an I0LTA account.

iy Aninstitution may offer, and the lawyer or law firm may
request, an account that provides a mechanism for the overnight
investment of balances in the 10LTA account in an interesi- of
dividend-bearing account that 1s a daily {overnight) financial
institution repurchase agreement or an open-end money-market
fund.

{iiy  Aninstitution may choose 1o pay the higher interest rate or
dividend rate on an [OLTA account in lien of establishing it as 2
higher rate product.

{(B) A “benchmark™ net vield rate set periedically by the Foundation.
The benchmark net vield rate shall be a percentage of the Federal Funds
Target Rate net of allowable reasonable fees.

{2y Nothing in this Rule shall preclude an eligible institution from paying a
higher interest rate or dividend on an {01 TA account than described in
subparagraph (£)(1) above.

(3} Allowable reasonable fees are the only fees and service charges that may be
deducted by an eligible institution from interest or dividends eamed on an IOLTA
account. Allowable reasonable fees may be deducted from interest or dividends on
an IOLTA account only at the rates and in accordance with the customary practices
of the eligible institution for non-IOLTA customers. No fees or service charges
other than allowable reasonable fees may be assessed against the accrued interest or
dividends on an IOL TA account. Any fees and service charges other than
allowable reasonable fees shall be the sole responsihility of, and may only be
charged to, the lawyer or law {imm maintaining the IOLTA account. Allowable
reascnable fees in excess of the interest or dividends eamed on one IOLTA account
tor any peried shall not be taken from interest or dividends eamed on any other
IOLTA account or accounts or from the principal of any IOLTA account. Nothing
in this rule shall preclude an eligible institution from electing 1o waive any fees
and service charges on an IOLTA account.

{gy  The lawyer or law firm depositing {unds in an IOLTA account shall direct the
eligible mstitution on forms approved by the Foundation:

(13 To remit all interest or dividends, net of allowable reasonable fees, if any,
on the average monthly balance in the account, or as otherwise computed in
accordance with the institution’s standard accounting practice, at least quarterly,
to the Foundation. The eligible institution may remit the interest or dividends on
all of its [OLTA accounts in a lump sum; however, the eligible institution shall
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provide, for cach individual TOLTA account, to the Foundation the information
described in subparagraph (g)(2), and to the lawyer or law firm the information in
subparagraph (g}3).

(2} To transmit with each remittance to the Foundation a report showing the
following information for each IOLTA account: the name of the lawyer or law
firm in whose name the accounti is registered, the amount of interest or dividends
earned, the rate and type of interest or dividend applied, the amount of any
allowable reasonable fees assessed during the remittance period, the net amount
of interest or dividends remitted for the period, the average account balance for
the remittance period, and such other information as is reasonably required by the
Foundation.

(33 To transmit to the lawyer or law firm in whose name the account is
registered a periodic account statement in accordance with normal procedures for
reporting to depositors.

{hy  The Foundation shail monitor fulfillment of the requirements of paragraphs ()
and {g} of this Rule by institutions that elect to offer and maintain IOLTA accounts and
report findings of nencompliance to the BPR.

) Lawyers or law firms shall advise the Foundation of the establishment and closing
of an account for JOLTA-eligible funds. Such notice shall be given in a form and manner
prescribed by the Foundation.

(i3 Every lawyer admitted to practice in the District of Columbia shall, personally or
through the law firm with which the lawyer is associated, certify periodically, in a form
and manner approved by the District of Columbia Bar, that all IOLTA-eligible funds are
held in one or more IOLTA accounts or that the lawyer or law firm is exempt because the
fawyer or the law firm does not hold JOLTA-eligible funds.

(k) The Foundation shall maintain records of each remittance and statement received
from financial institutions for a period of at least three years and shall, upon request,
prompily make available to a lawver or law firm the records or statements pertaining to
that lawyer's or law firm’s IOLTA accounts,

H All interest and dividends transmitted to the Foundation shall, after deduction for
the necessary and reasonable administrative expenses of the Foundation for operation of
the IOLTA program, be distributed by the Foundation for the following purposes: (1) at
feast eighty-five percent for the support of legal assistance programs providing legal and
related assistance to poor persons in the District of Columbia who would otherwise be
unable 1o obtain legal assistance; and (2} up to fifteen percent for those programs to
improve the administration of justice in the District of Columbia as are specifically
approved from time to time by this court.
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Proposed Revised Rule 113 Safekeeping Property

Proposed Revisions gy Existing Rule — Redlined,

{2) A lawyer or law firm shall hold property of chients or third persons that is in the fay-
ver's or jaw firm s possession i connection with a representation separate from the faw-
Yer's of
a financial stktion 7 i Other property shall be identifiedas
such and appropriately safe%a{ém provided, however, that funds need not be heid in an
aocount in 2 financial institution if such funds {1} are permitted to be heid elsewhere or in
a different manner by law or court order, or (2} are held by a lawyer ot faw firm under an
escrow or similar agreement in connection with a commercial transaction. Complete
records of such aceount funds and other property shall be kept by the lawyer ot law firm
and shall be preserved for 4 period of five years after termination of the representation.

(b) Upon receiving funds or other property in which a client or third person has an mter-
est, & lawyer shall promptly notify the client or third person, Except as stated in this rule
or otherwise permitted by law or by agreement with the chient, a lawyer shall promptly
deliver to the client or third person any funds or other property that the client or third per-
son is entitled to receive and, upon request by the client or third person, shall promptly
render a full accounting regarding such property, subject to Rude 1.6.

(2) When in the course of representation & lawyer or law finp is in possession of propenty
in which interests are claimed by the lawyer or law firm and another person, or by two ot
more persons to each of whom the lawyer or jaw firm may have an obligation, the prop-
erty shall be kept separate by the lawyer or law firm until there is an accounting and sev-
erance of interests in the property. If a dispute arises concerning the respective interests
among persons claiming an imterest in such property, the undisputed portion shall be dis-
tribruted and the portion in dispute shaill be kept separate by the lawyer or jgw [irm until
the dispute is resolved. Any funds in dispufe shall be deposited in a separate account
meeting the requirements of paragraph (a).

{d) Advances of unearned fees and unincurred costs shall be treated as property of the
client pursuant to paragraph {2) until eamned or incurred uniess the client gives mformed
consent to a different arrangement, Regardless of whether such consent is provided,
Rule 1.16(d) applies to require the retumn to the client of any uneamed portion of
advanced legal fees and unincurred costs at the termination of the lawyer’s services in
accordance with Rale 1.16{d}.
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€f) Nothing in this rule shali pmhibﬁ & lawyer or jaw firr from placing & smal} amount of
the

fawver’s or law fym’s funds into a mrust account for the purposes of Gefraying
that may be

fnascial instibrmop, charges
made against that account,

COMMENT

[1] A lawyer should hold property of others with the care required of a professional fidu-
ciary. Secarities should be kept in a safe deposit box, except when some ofiser form of
safekeeping is warranted by special circumstances. All property that 1s the property of
clients or third persons should be kept separate from the Jawyer's business and personal
property and, if monies, I one or more wust accounts maintained with financial mstiu-
tions meeting the requirements of paragraph {a). Separate trust accounts may be war-
ranted when administering estate monies or acting in similar fiduciary capacities. This
rule, arong other things, sets forth the fongstanding prohubitions of the misappropriation
of enirusted funds and the commingling of entrusied funds with the lawyer’s property.
This rule also requires that a lawver safeguard “other property” of clients, which may
include clent files. For guidance concerning the disposition of closed chient files, see
D.C. Bar Legal Ethics Committee Opinion No. 283.

[21 Paragraph (d) of Rule 115 permits advances against unearned fees and unincurred
coats 1o be treated as either the property of the client or the property of the lawyer, but
absent informed consent by the client to a different arrangement, the rale’s default posi-
ticn is that such advances be treated as the property of the client, subject to the restrie-
tions provided in paragraph {a}. In any case, at the lermination of an engagement,
advances against fees that have not been incurred must be returned to the client as pro-
vided in Rule 1.16(d). For the definition of “informed consent,” sze Rule 1.0(e}.

[3] The District of Columbia Court of Appeals has promulgated specific rules requiring
Jawvers and taw firms 1o place clients’ funds that are sominal i arnount, or that are to be
held fora Sh{)rt pcrzsd of time 4

i i v, IO inferest-
accounts for the beﬁef it of the charitable puzp{m:s of an “‘[nterest on Lawyers Trusi
Account {fOLTAY program.

[4] Lawvers often receive funds from third parties from which the lawyer’s fee will be
paid. The lawyer is not required to remit to the client funds that the lawyer reasonably
believes represent fees owed. However, a lawyer may not held funds to coerce a chient
into accepting the lawyer’s contention. The disputed portion of the funds should be kept
in trust and the lawyer should suggest means for prompt resolution of the dispute. such as
arbitration. The undisputed portion of fhe funds should be promptly distributed.
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{51 Third parties, such as a client’s creditors, may have just claims against funds or other
property in 2 lawyer's custody, A lawyer may have 2 daty under applicable law w
protect such third-party claims against wrongful interference by the chent, ana
accordingly may refuse to surrender the property to the client. However, a lawyer should
not unilaterally assume to arbitrate & dispute between the client and the third party. See
D.C. Bar Legal Ethics Commnittee Opinion 293,

[61 The obligadons of a lawyer under this rule are independent of those arising from
sotivity other than rendering legal services. For example, a lawyer who serves as an
escrow agent is governed by the applicable law refating to fiduciaries even though the
tawyer does not render legal services in the transaction.

[7) A “chients’ security fund” provides a means through the collective efforts of the Bar
to reimburse persons who have lost morney or property as a result of dishonest conduct of
a lawyer. Where such a fund has been established. a lawyer should pardtipate.

{8] With respect to property that constitutes evidence, such as the insuments or proceeds
of crime, see Rule 3.4(a).
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Praposed Revised Rule 1.19 Trust Account Overdrafi Notification
Proposed Revisions to Existing Rule — Redlined,
{a) Funds coming info the possession of 8 lawver oy lew figm that are required by these
Rules to be segregated from the lawver’s or law firm’s own funds (such segregated funds
hereinafter being referred to as “trust funds™ shall be deposited in one or more specially
designaied accounts ata financial institution. The titde of sach such account shall contain
the words “Trust Account”™ or “Escrow Account,” as well as the lawyer’s or the lawyer’s
law firm’s identi

ciaj institutions %hat are hswé a8 “D.C. Ba
approved depositories” on a list mamtained for this purpose by the Board on Professional
Responsibility, unless (1) the account is pc:rmlztefi 0 be held e:isu there of in a different
manner by law or court order, or (2) a lawyer or law firm holds trust fands under an
escrow or similar agreement in connection with a commercial ransaction. I 5 lawyer

is a member of the District of Columbia Bar and practices law outside the District of
Columbia, BUR approved depositories shall be used for deposit of any: (3) trust funds
received by the lawyer or law firm i the District of f Columbia; @,} trust funds received by

the lasvyer of law firm from, or for the benefit of, parties or persons located in the District "

of Columbia; and/or (5 trust funds received by the lawyer ¢r law firm that arise from
traﬁsactwns negﬁtmte:d or consummated in the District of Lolumbza

{¢1.To be listed as an approved depository, & financial institution shall file an undertaking
with the BPR, on a form to be provided by the board’s office, agreeing [ promptly fo
report w the Office of Bar Counsel cach instance in which an instrument that would
properly be payable if sufficient funds were available has beea presented againsta law-
ver's or law fimy’s specially designated account at such institution at a time when such
account contained insufficient funds 1o pay such instrument, whether or not the mnstru-
ment was honored and irrespective of any overdraft privileges that may attach to such
account; ; + for finangcisl institutions that elect © aﬁ’e* and mamun IOLTA

, . In addition to undertaking
to make the .x?)owmpmxﬁed rep@rts ot o offer and
mgintain JOLTA accounts, 3, approved
depositories, wherever they are located, shall also undertake to respond promptly and
fully to subpoenas from the Office of Bar Counsef that seck a lawyer’s or law firm’s spe-
cially designated account records, notwithstanding any objections that might be raised

afeounts,
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based upon the tetritorial limits on the effectivensss of such subpoenas or upon the juris-
diction of the District of Columbia Court of Appeals to enforce them,

Such undertaloings shall apply to all branches of the financial institution and shall not be
canceled by the instifution except upos thirty (30} days written notice to the Office of Bar
Counsel. The failure of an appmwd depository to comply with guy of #is undertakings
hereunder shail be grounds for immediate removal of such institution from the list of
D.C. BEE. approved deposifories.

{¢) Reports to Bar Counsel by approved depositories pursuand o paragraph {g) above
shali contain the following information:

{1 Tn the case of a dishonored instrument, the report shall be identical 10 the over-
drafl notice customarily forwarded to the institution’s other regular account holders,

{2) Fn the case of an instrument that was presented against insufficient funds but
vas honored, the report shall identify the depository, the lawyer o law firm maintaining
the account, the account number, the date of presentztion for payment and the payment
date of the instrurent, as well 23 the amount of overdraft created thereby,

The report {o the Office of Bar Counsel shall be made simu Kaneously with, and within
the time period, if any, provided by law for notice of dishonor, If an mstrument pre-
scnted against insufficient funds was honered, the institution’s report shall be mailed to
Bar Counsel within five (5) business days of payment of the instrument.

() The establishment of a specially designated account at an approved éepﬁmtaw shall
be candusiwiy deumed to ba consent i)y me lzxx}er or law B firm matmaxnmg such

wformation recguzred hereunder. ’\36 ap;)rmed éepasztory sbaii incur any liability bv&irn .

tue of it comphance with the requirements of this rule, except as might otherwise arise
from bad faith, imentionai misconduct, or any other aois by the approved depostiory or s
emplovees which, unrelated to this rule, would create Hability.

() The designation of a financial institution as an approved depository pursuant to this
rule shall not be deemed to be & warranty, representation, or guaranty by the District of
Colembia Court of Appeals, the District of Columbia Bar, the District of Columbia Board
on Professional Responsibility, the Office of Bar Counsel, or the District of Columbia
Rar Foundation as 10 the financial soundness, business graa,tzcc:s, or other atiributes of
such institution. Approval of an mstitusion under this rule means only that the institetion
has undertaken to mest the reporting and other requirements enumerated i paragraph (¢}
above.

(&) Nothing in this rule shall preclude a financial instimtion from charging a lawyeror

law firm for the reasonable cost of producing the reports and records required by this
rufe.
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(&) Definitions:

“Law Fimm™ - Includes a parmership of lawyers, 2 professional or non-profit
corporation of lawvers, and combination thersof engaged in the practice of law.

“Financial Institution” — Includes banks. savings and loan associations, eredit
unions, savings banks and any other business that accepts for deposst funds held in trust
by tawyers o law firms which is authortzed by federal, District of Columbia, or state law
to do business 11 the District of Columbia or the state in whick the financial mstitetion is
situated and that muintains aceounts which are insured by an agency or instrumentality of
the Lnited States.
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