The testimony of the Criminal Law ana Indivigual Klghts
Section of the D.C. Bar on statehood for the District of Columbia
addresses some o©f the constitutional issues involved and
discusses problems partaining to the District's lack of control
over itz legislation, budgets, and judicial system.

Without statehood, the District not only lacka full and
equal congrassional represantation, but all legislation and
budgets duly passed by District legislators are subject to
congressional and presidential scrutiny and veto. Congress and
the President have used their power over the District to reverse
many of the progressive policlies passed by the Distriet Council
and control actions of the District. The lack of selr

determination for District residentz is also acute in the area of

judicial control. In the District of Columbia, unlike states,
the President appolnts all local judges and prosecutors. The hnet

effect of faderal control over the District's judiciary has
resuitad in a disjointed systerm of crime control. For example,
although the District 1s not allowed to decide which crimes to
prosecute and what santsncing scheme=s to pursue, it is left to
deal with the serious problem of prison overcrowding.

There is no constitutional impediment to granting statehood
to the residents of the District of Columbia, retrocession to
Maryland 1s not a viable obtion, and Maryland's consent is not
required. The citizens of the District of Columbia seak no more

than citizens in any other state =-- the right to self
determination, full and equal voting representation in Congress,

and local legislative, budgetary and judicial autonomy.
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STANDARD DISCLAIMER

"The views aexpresssd hereiln represent only those of the
Section on Criminal Law and Individual Rights of the District of

Columbia Bar and not those of tha D.C. Bar or of its Board of
Governors, "

' These comments were principally prepared by Nkechi Taifa,

member of the Section's Criminal Rules and Legislation Committee.
Other members of the Steering Committee who participated in the
preparation of these comments$ are: Laurie B. Davis, Grace M.
Lopes, and Charles M. Rust-Tierney. Also participating in the
preparation was Lisa C. Wilson, a member of the Section,

1707 L Stzeer, NW, Siseh Fioor, Washungron DC20036- 1203 2020330300 Secnons Infolme 20052237709 FAN 202 9285572



Tha Section on Criminal Law and Individual Rights of the
District of Columbia Bar (the "Section”) is composed of over 800
criminal justice and civil rights practitioners, legal educators
and otner memgers of the District of Columbla Bar wheo have
interests in c¢riminal law and individual rights. The views
sxprassed herein represent only those of the Section on Criminal
Law and Individual Rights of the District of Columbia Bar, and
not those ofr the District of cColumkbla Bar or its Beoard or
Govarncrs.

We are pleased to provide testimony today in support of the
New Columbia Admission Act (H.R. 51). The Act provides for
congressional representaticn for over 600,000 residents of the
nation's capital, and creates the same measure of economic,
Judicial, and legislative autonony for the District's residents
that iz anjoysd by the residents ©0f every other =state in the
SOUNRTTY . Sincs  tha 100th Cengress, legislation advocating
statehood for ithe nog-federal areas of the District of Columbia
has undergone extensive examination by scholars, economists,
planners, government officials and Members of Congress.

This testimony will address some of the constitutional
issues raised and discuss problems pertaining to the District's
lack of control over its legislation, budgets, and judicial
system. The Section on Criminal Law and Individual Rights is

concerned with the protection of personal liberties and criminal

justice issues. The denial of fundamental rights faced by the



residents of our nhation's capital stands at the core of the
issues which are important to our Section.

Without statshood, the District not only lacks full and
egqual congressional representation, but all legislation anad
budgets duly passed by District legislators are subject to
congressional and presidential scrutiny and veto. Congress and
the Presldent have used their power over the District to reverse
many’ of the progressive policies passed by the District Council
and control actions of the District. For example, Congress
attached a provision te the D.C. budget which instructed the
District <Council to amend its Human Rights Act to permit
discrimination by religious institutions against gay men and
woman., {This provisicon was later invalidated by the D.C. Court
of Appeals). Hore recently, Congress precluded the District from
spending locally-generated funds in support of the Health Care
Bemefits Expansicn Act which would have extended health care
beneiits t¢ domestic partners of city employees and created a
registration procedure for domestic partners throughout the city.
Congrass oppesed tha District's gun control legislation passed by
this body and forced this Council to overturn legislation to curb
murder and violence in the District. Congress commanded that
District voters hold a referendum on a death penalty measura that
was harsher than the federal death penalty which Congress passed

for the country as a whole. And, despite consistent attempts by
this council to fund Medicald abortions for poor women using

locally~raised revenues, then-President Bush vetoed the D.C.



appropriations bill until that funding was removed, despite
Congressional support. In a classic case of governmental
micromanagement, ¢congraess once attached a rider to an
appropciatlons bHill that forbid the Woodrow Wilson High School
swWwimsing pool from being uséd after 9:00 p.m,

The lack of self determination for District residents is
particularly acute in the area of judiclal control. States have
complets authority over their judicial systems; it is one of the
inherent attributes of state sovereignty to provide a structure
for the resclution of cases and controversies and the
adjudication of cffenses committed within state borders. 1In the
District of Columbia, however, unlike states, counties or
nunicipalities, the President appoints all 1local Jjudges and
prosecutors.® Thus, the U.S. attorney for the District of

ions of both federal and local law.
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Congirass has fovbidden the Cocuncil of the District of Columbia
from shnacting any legislation relating to the powers of the U.S.
Attorney.

The net effect of federal control over the District's
judiciary has resulted in a disjointed system of crime control.
Law enforcement 1s funded and controlled by the District of
Columbia government, while prosecutors and judges are beholden to

the federal government. Although the District is not allowed to

? gimilarly, the President appoints and the Senate confirms
all federal judges. Because the District has no Senator,
however, it has no veoice in that process, or in the process of
confirming Supreme Court Justices.
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decide which crimes to prosecute and what sentences or sentencing
alternatives to pursue, it 1s left to deal with the serious
probiem af overcrowded prisons.

The recent decision by President Clinton to include
congresswoman Eleanor Holmes Norton and other locally elected
officials in the appointment of a new U.S. Attorney is a positive
Gevelopment. Unfortunately, however, such courtesies are
dependent upon the wishes and ideology of the Administration in
power, and thus potantially reversible with successive
Administrations.

On January 6, 1993 the non-voting delegatas to Congress wen
the right to vote in the Committee of the Whole of the House of
Represaentatives, allowing delsgates to vote on virtually all
business of the Housa of Representatives. The D.C. Bar's Section
on Criminal Law and Individual Rights filed an amicus brief in
support of =he ¢elegates from the District of Columbia, Guam, the
virgin Islands, amsrican Sawda, and the Resident Commissioner
from Puerto Rico, in opposition to a motion for a preliminary
injuncticn. Becauss of a new House rule which requires that a
delegate's vote be discounted should it be the decisive factor on
a given piece of legislation, Judge Harold H. Greene's ruling in
favor of the delagates was premised on the notion that thelr
votes are '"meaningless" and would not tip a legislative balance.

While we are pleased that the delegates have been granted

this vote in the Committee of the Whole, it cannot be seriously

argued that it is an adequate substitute for full representation.



Moreover, even if it had been determined that the vote in the
Committee of the Whole "counted", voting representation by itself
is not a replacement for statehood. All locally passed

legislation and budgets would still be subject to congressional

fi

and presidential veto and the District would still lack control
over its judiciary.

The District meets the historical three-part Congressional
test for stateh'acd: pistrict residents have, through a
democratic process, expressed their deslire to be a state; they
nave agreed to acgept tha republican (representative) form of
government practiced in the United States, and there are
sufficiant pecple and wealth tc¢ support a state. The District of
Columbia, with a pecpulation oX 609,000, has nearly as many or
more peonle tihan elx states, each of which has two senators.
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recver, the Diszrict cf Ccoclumbia is the only entity

subject o Unitsd States Jurisdiction that is taxed without

naving a fuii voting reprasentative in Congress. Puerto Rico,
Guam, the Virgin Islands and American Samca, all U.S.
territories, pay no federal income taxes. District residents,

howaever, are not only taxed, but pay more in federal taxes than
eight states, and more per capita than 49 of the 50 states. D.C.
rasidents have fought and died in every war since the War for
Independence, yet have no declsive vote on matters af policy.
During the Viet Nam war, D.C. suffered more c¢asualties than ten

states, and more killed per capita than 47 states. Of the 115

nations in the world with elected national legislatures, the U.S.



stands alone in denying representation to the citizens of its
capital.

Thare is no constitutional impediment to granting statehood
to the residents of the District of Columbia. The Constitution's
District Clause, Article 1, Section 8, Clause 17, grants Congress
the power to Yexercise exclusivae 1legislative authority in all
cases whatsoever, over such District not exceeding 10 miles
sguare ..." This includes the power to redefine the geographic
size of ths District and the power Lo carve out a new state from
the nontrederal portions of District territory as long as such
reconfiguration does not exceed the maximum size limitation on
the federal seat of government. H.R. 51 preserves the
censtitutionally mandataed federal seat of government by
maintaining the District of Columbla which will be comprised of

key f2dernl bulldings, agencliexz, and wmonuments, with the

Congrcos has previocusly exsrolised its authority to alter the
District's size. In 1846, at the request of the vVirginia
legislature, Congress returned or retroceded the 33 square miles
that Virginia had earlier ceded to comprise the District. The
Supreme Court 1later rejected a taxpayer challenge to this
retrocaession in pPhillips v, Payne, 92 U.S. 130 (1887). The
District, thus, has been less than 10 miles square (100 square
miles) for over a century; in fact, it has been approximately 67

square miles since the Virginia retrocession. The New Columbia

Admission Act merely once adgain reduces the size of the seat of



government, in concert with constitutional authority as well as
historical precedent.

Article IV, Section 3, Clause 1 of the Constitution (the
Admigsicn Clause} provides that "nc new State shall be formed or
erected within the Jurisdiction of any other State... without the
Consent of the Legislatures of the States concerned...". 1t has
baan argued that granting statehood to the District of Columbia
would violate the constitutional requirement of consent of
affected states and the terms of Maryland's act of cession.
Maryland's consent iz not required because Maryland permanently
relinquished sovarsignty over the territory to the federal
government in its 1791 cession of land. The Maryland legislature
waa on notice that itz consent was constituticonally reguired to
create a state Cfrom land witnin its borders and could have
reservec Lhis congent power over the territory it ceded to nake
up the Districe. Howevey, Maryland declined +o reserve such
power. Ascording to the Act passed Dy the Maryland Genaral
Assanbly, Maryland expressed clear intent to "forever cede and
relinguist ... in  full apmd absclute right and exclusive
jurisdiction,” the land to the federal government.

Furthermore, the language of the Maryland cession act is in
direct contrast to the terms of most state statutes which cede
land for federal use and provide for reversion of the land upon
termination of the federal use or ownership. The Maryland

legislature neither retained a specific reversionary interest in

the land nor evidenced the legislative intent to have this land



returned to the state should Congress no longer use it for the
seat of government.
Retrocession or the return of District lands to Maryland has

wesn advecatad as & solution to resolve the problem of

gisenrranchisement for Distrxict residents. This "solution”
falls. Retrocession cannot be imposed on Maryland or D.C.

residents because in a democracy, government exists with the
"oonsent of the governed." District citizens have voted for
statehsod, not to begome subpsumed within Maryland. The Maryland
state legislature would alsc have to approve. A recent survay
reflected that only seven of the 189 Maryland legislators were
willing te nhave tho District ceded back to their state. Thus, it
is apparent that bhoth D.C. and Maryland have overwhelmingly
rejected retrocession.

in sum, ths citizenz of the District of Columbia sesk no
mere than Sitizans in any othelr state =-- the right to self
detecnination, full and segual voling reprasentation in congress,

and local legislative, budgetary and Jjudiciary autonomy.
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